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FUGITIVE SLAVES. 


Supreme Court of New York, before the Hon. J. W. Epmonps, 
Circuit Judge, in the matter of Grorce Kirk, a Fugitive 
Slave. New York Legal Observer, Vol. 4, No. 12, p. 456. 


Tue publication of this case in the newspapers, at the time of 
its trial, and its subsequent insertion and notice in the legal 
journals generally, have attached to it considerable importance. 

Indeed the result arrived at by the decision of the case, in 
the first Circuit of the Supreme Court of New York, affords 
matter for grave consideration to every one who sincerely 
wishes for the permanence of our institutions. A slave, incon- 
testably a fugitive slave, has been permitted to go free; anda 
statute of a sovereign state, providing expressly for the recapture 
and return of slaves under the identical circumstances presented 
in that case, has, by one of its own courts, been pronounced un- 
constitutional. That a judge is bound, when he is convinced that 
a legislative act is unconstitutional, to declare it void, is a well 
established principle; but it is equally well settled that a case 
should be very clear and unequivocal to induce the court to 
make such a declaration.* The decision in this case, founded, 
as we conceive it to be upon erroneous views, is peculiarly un- 


* In the language of Vice Chancellor Sandford, in a case lately decided by him 
(Law Journal, vol. 6, No. 3, p. 131,) speaking of a statute of New York for the sup- 
pression of mock auctions, &c., “ it is not my province to judge of its expediency, 
nor is it my duty to pronounce a statute unconstitutional, except in a case where 
my conclusions are clear and irresistible.” 
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fortunate, interfering as it does with the action of a state re- 
culation, the effect of which tended to the maintenance of good 
feeling between a free and a slave-holding state, upon that 
subject, which of all others is the most likely to engender hos- 
tility. Believing that slavery is injurious to the states in which 
it prevails, and that it has proved an incubus on their advance- 
ment in wealth and prosperity, we are no advocates of the in- 
stitution; but at the same time, we think that’on this subject 
the citizens of those states are to be left to judge for themselves 
of the propriety of its continuance or abolition. Unless this pri- 
vilege had been accorded, there is every reason to believe, 
from: cotemporaneous history, that the Union would never have 
been formed ; and that it was only upon the complete assurance 
given that negro slaves should be considered and treated as 
property, that the states most interested consented to enter into 
aunion. Fully impressed with these views, it was with deep 
regret that we read the decision to which we have referred ; a 
regret not a little augmented by the responsibility and intelli- 
gence of the court from which it emanated. 

So far we have spoken entirely of the tendency of the de- 
cision as a matter of policy. As citizens we regretted to see 
any barrier, which had been erected either from policy or li- 
berality by one of the free against an encroachment upon the 
rights of the slave-holding states, broken down or overleaped. 
We have always taken the law to be, that the right of the 
master to recapture his fugitive slave was expressly guaranteed 
by the constitution; that he might exercise this right, from the 
St. Johns to the Rio Grande ; and that state magistrates, if re- 
quired, were bound to render him every assistance. There, how- 
ever, we supposed the constitutional provision ceased, and that 
sovereign states might pass any laws which in their legislative 
wisdom they thought necessary and proper, as well in relation 
to fugitive slaves as on all other subjects; such legislation not 
conflicting with the constitution of the United States or their 
own constitutions. We were not prepared, however, for a 
view so strongly and extravagantly federal, as that no state 
law whatsoever, no matter for what purpose enacted, (unless 
in the single case of a police regulation,) the eflect of which 
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might be to restore the slave to the possession of his master, 
was constitutional. Yet such has virtually been the decision 
of Judge Edmonds, in Kirk’s case; a decision unsustained, 
we think, by any precedent. 

The facts upon which this case arose, were conceded to be 
these: that George Kirk, a negro slave, without the consent of 
his owner, and without the knowledge of the officers or owners 
of the vessel, concealed himself on board the brig Mobile, in the 
port of Savannah, for the purpose of securing a passage to New 
York; that his being on board was not discovered by the offi- 
cers of the brig until they had been at sea two days, and had 
got without the territory of Georgia ; that as soon as he was dis- 
covered, he was arrested and confined until the vessel arrived 
in New York, when the captain of the vessel made application 
to the mayor, who caused the negro to be brought before him 
under the 15th sec. 1 Rev. Stat. 659; and that the captain did 
not claim him as agent for the owner, but simply under the 
provisions of that statute, which enacts that “ whenever any 
person of colour, owing labour or service in any other part 
of the United States, shall secrete himself on board of a 
vessel lying in any port or harbour of such state, and shall be 
brought into this state in such vessel, the captain or command- 
er thereof may seize such person of colour, and take him be- 
fore the mayor or recorder of the city of New York. The 
officer before whom such person shall be brought, shall inquire 
into the circumstances, and if it appear upon proper testimony, 
that such person of colour owes service or labour in any other 
state, and that he did secrete himself on board of such vessel 
without the knowledge or consent of the captain or command- 
er thereof, and that by so doing he subjected such captain to 
any penalty; such officer shall furnish a certificate thereof to 
such captain or commander, which shall be a sufficient war- 
rant to him to carry or send such person of colour to the port 
or place from which he was so brought as aforesaid.” 

The counsel for Kirk thereupon obtained a writ of habeas 
corpus from Judge Edmonds, and the negro was finally brought 
before him. Several technical objections were taken to the 
interference of the court, but they appear to have been aban- 
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doned, and the only question considered was the constitution- 
ality of the statute; which was declared to be unconstitutional 
and void, and the boy Kirk was discharged. This decision is 
based upon two propositions, one that the law of Congress in 
regard to fugitive slaves is supreme and paramount ;* and the 
other that the law of Congress covering the whole ground of the 
constitution on this subject, that legislation supersedes all state 
legislation upon the same subject, and by necessary implication 
prohibits itt These two propositions are certainly law, and 
Judge Edmonds was bound to obey them, but he mistook their 
application. The distinction between them and Kirk’s case 
consisted in this, that both of these involved cases where the ac- 
tion of a state law, upon the same subject, interfered with the 
master in his constitutional effort to recover his slave. In 
Kirk’s case, the master made no ciaim, and has no direct in- 
terest in the matter. The Judge himself sets this out forcibly, 
but draws a different conclusion from ourselves. He says “ it 
must constantly be borne in mind, that the question before us 
does not grow out of, nor is it in any way connected with an 
attempt, on the part of the owner of the slave, to enforce his 
rights under the constitution of the United States and the law 
of Congress of 1793, but arises solely out of a state statute, 
which authorizes another person in no respect connected with 
the owner of the slave, nor acting by his authority, to re- 
transport him from our territory to the place where he had 
been held in bondage, and where again he may be returned to 
bondage ;”{ and because the question before him did not grow 
out of, nor was in any way connected with an attempt on the 
part of the owner of the slave to enforce his right under the 
constitution, the learned judge felt himself bound to declare a 
statute of New York, (relative to masters of vessels,) uncon- 
stitutional. Now, with all deference, we think the very fact of 
the statute being unconnected with master and slave, is al- 
most conclusive as to its constitutionality. The mistake 
under which the judge labours, an error which runs through 
the whole decision, is in confounding the subject, with the 


* Jack v. Martin, 12 Wend. 311. 
+ Prigg v. Commonwealth of Pennsylvania, 16 Peters, 539. 
+ New York Legal Observer, vol. 4, p. 464. 
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subject matter. The subject of the constitutional provision, 
is the right of the owner to his slave ; the subject of the statute 
of New York, is the protection of the masters of its trading 
vessels: the subject matter of both is the fugitive slave. 

Under the constitution of the United States, “ no person held 
to service or labour in one state, under the laws thereof, escap- 
ing into another, shall, in consequence of any law or regulation 
therein, be discharged from such service or labour, but shall be 
delivered up on claim of the party to whom such service or la- 
bour may be due.”* And the act of Congress of 12th February, 
1793, prescribes the mode in which such owner or his agents 
shall proceed, and imposes a penalty upon any interference. 

The constitutional provision refers to the slave as claimed 
by his owner or the agent of such owner; and that it was in- 
tended to protect the owner’s right, and for no other purpose, 
seems to us evident. Under the most liberal construction of 
the constitution, those powers, only, are taken from the states 
which are expressly ceded to Congress, or the exercise of 
which by the states would conflict with some ceded power. 
That this statute of New York for the protection of masters of 
vessels is not an exercise of one of the ceded powers is certain; 
and how an enactment, the effect of which is to assist, can be 
said to conflict, is not very easily comprehended. 

The first error into which Judge Edmonds appears to have 
fallen, is in assuming, that because the legislation of Congress, if 
constitutional, supersedes all state legislation upon the same sub- 
ject; therefore, all action by the state legislature upon the same 
subject matter in relation to which Congress has legislated, is 
prohibited. In other words, because the constitution protects the 
master’s right to his slave, therefore, no laws can be enacted 
in relation to slaves in the non-slaveholding states, the indirect 
effect of which may be to repossess the master of his slave: a 
consequence which by no means follows. We conceive, that the 
third clause of section 2, article 4, of the constitution, means 
just what it professes to mean, that the slave shall be delivered 
up, when the party who owns him shall claim him, and that 


* Constitution of United States, Article 4, Section 2. 
t¢ See 1 Peters’ Laws U. 8. 302. 
+ Husten v. Moore, 5 Wheat.; 1 Sturgis v. Crowninshield, 4 Wheat. 122. 
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the act of Congress prescribes the mode in which such owner 
may proceed, and farther than this, neither of them profess nor 
attempt to go. Until this claim is made, the states have an 
undoubted right to act as they think best; they may pass laws 
prohibiting the entry of any negro into their limits; they may 
compel such negro to give bond for his future conduct or main- 
tenance; they may banish him, or confine him, until claimed by 
his master, when, and not till when, their jurisdiction over him 
ceases. Judge Story’s reasoning enforces this view most 
strongly, in the case of Prigg v. The Commonwealth of Penn- 
sylvania.* “To guard, however, against any possible miscon- 
struction of our views, it is proper to state, that we are by no 
means to be understood in any manner whatsoever to doubt or 
to interfere with the police power, belonging to the states in 
virtue of their general sovereignty. ‘That police power extends 
over all subjects within the territorial limits of the states, and 
has never been conceded to the United States. It is wholly 
distinguishable from the right and duty secured by the provi- 
sion now under consideration, which is exclusively derived 
from, and secured by the constitution of the United States, and 
owes its whole efficacy thereto. 

We entertain no doubt whatsoever, that the states, in virtue 
of their general police power, possess full jurisdiction to arrest 
and restrain runaway slaves, and remove them from their bor- 
ders, and otherwise to secure themselves against their depreda- 
tions and evil example, as they certainly may do in cases of 
idlers, vagabonds and paupers. The rights of the owners of 
fugitive slaves are in no just sense interfered with, or regulated 
by such a course; and in many cases, the operations of this 
police power, although designed essentially for other purposes, 
for the protection, safety and peace of the state, may essen- 
tially promote and aid the interests of the owners. But such 
regulations can never be permitted to interfere with, or to ob- 
struct the just rights of the owner to reclaim his slave, derived 
from the constitution of the United States; or with the reme- 
dies prescribed by Congress to aid and enforce the same.”’+ 


* 16 Peters, 539. 
t Unless the states possess power to pass statutes requiring the slaves in certain 
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This reasoning is confined to the police power of a state, acting 
upon the same subject matter, over which Congress has exclusive 
control in another relation: one moment’s reflection will show, 
however, that the same reasoning would apply to any other 
power which the state possesses, not acting upon the subject 
matter of congressional legislation, with the same object as 
that which has been vested in Congress. We think that the 
error into which Judge Edmonds has fallen, is in conceiving 
that according to the view in Prigg’s case, the states were per- 
mitted to legislate upon the subject of fugitive slaves so far as 
was necessary for purposes of police, but that all other legisla- 
tion on the subject was prohibited ; and that not thinking the sta- 
tute under consideration a police regulation, he at once comes to 
the conclusion, that state legislation on the subject for which it 
was enacted is prohibited. The mistake lies in inferring, that 
because Judge Story makes a special exception as to the power 
of the states over fugitive slaves for purposes of police, he 
denied their power over them for every other purpose. 

Now let the statute be called what it may, no one who reads 
it will for one moment suppose it intended for any other pur- 
pose than that which it professes; that is, to protect the masters 
of trading vessels from a penalty; or in other words, to pro- 
tect the domestic trade of, and to forbid the entry of certain 
persons into the State of New York,* a power as fully vested 
in the state legislature, and as often recognized by the Supreme 


contingencies to be returned to the places from whence they fled, this reasoning of 
Judge Story is a little incomprehensible. It is said by him, that “they may make 
regulations removing slaves from their borders, but such regulations can never be per- 
mitted to interfere with the rights of the owner;” now a statute requiring that fugi- 
tive slaves should be retransported to the ports from whence they fled, would cer- 
tainly interfere less than any other that could be passed, with the owner’s rights ; but 
Judge Edmonds declares, that any such statute would be unconstitutional: “ Yet 
what is.a compulsory return of the slave, with or without his owner’s consent, to 
the place where he fled but an interference with, or a regulation of the master’s right 
to control his movements and govern his person?” p. 467. It is for those who can, 
to reconcile these two opinions; it seems to us, that a removal of the slave to any 
other place than that from whence he fled, would interfere most with the master’s 
right. Judge Story certainly says he may be removed, and it is upon Judge Story’s 
opinion that Judge Edmonds mainly relies. 

* «The sovereign may forbid the entrance of his territory, either to foreigners 
in general, or in particular cases, or to certain persons, or for certain particular pur- 
poses, according as he may think it advantageous to the state; and he has, no doubt, 
a power to annex what conditions he pleases to the provision to enter.” Vattel. 
Cited in New York v. Miln, 11 Peters, 132. 
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Court of the United States, as those to regulate quarantine and 
health, pilots, or police.* That it does not interfere with the 
power of Congress to regulate commerce, is clear. It applies 
to persons, not to imported goods.t That it does not interfere 
between the claimant master and the fugitive slave, is equally 
so; until the master claims, neither the constitutional provision 
nor the act of Congress applies; and although it has been de- 
cided, that any act which intentionally places a fugitive from 
labour beyond the reach of his master, or is calculated to have 
such an effect, or any act which interferes with, obstructs, or 
abolishes the rights of the owners of slaves, is unconstitutional 
and void; it has never yet been decided, that a legislative act, 
upon a subject clearly within the state jurisdiction, is unconsti- 
tutional, because the effect may be to sustain a right guaran- 
tied by the constitution of the United States. Judge Edmonds, 
it is true, has virtually decided this, but upon no precedent. 
All that any court has yet decided is, that no state law can in- 
terfere in any way with the recapture of a fugitive slave, by his 
owner or the agent of the owner, or punish such owner or agent 
for a breach of the peace, in making such recapture.§ If the 
converse, that a state law is unconstitutional, because its ef- 
Sect may be to assist the master in the recovery of his slave, 
has ever been decided, we have not found the case, nor has 
Judge Edmonds; at least he does not cite it. We will briefly 
review the cases upon which he relies. In Jack v. Martin,|| a 
slave had been apprehended by his owner, and brought by vir- 
tue of the act of Congress of 1793, before the Recorder of New 
York, who, having heard the proofs and allegations of the par- 
ties, granted a certificate for the removal of the slave. Jack, 
the slave, thereupon, under authority of a statute of New York,4 
sued out a writ de homine replegiando, to which various pleas 
were entered, and the case finally heard upon demurrer, before 
Judge Nelson, in the Supreme Court, where the ground was 


* Gibbons v. Ogden, 9 Wheat. 204-6-10; City of New York v. Miln, 11 
Peters, 136, 137. 

t City of New York v. Miln, 11 Peters, 136. 

+ Jones v. Vanzant, 2 M‘Lean’s C. C. R. 611; Prigg’s case, 16 Peters, 539. 

§ Wright v. Deacon, 5 8S. & R. 62; Com. v. Griffith, 2 Pick. 2; Jack xv. Mar- 
tin, 12 Wend. 311. 

| 12 Wend. 311. § 2 Rev. Stat. 560. 
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taken by the negro’s counsel, that the law of Congress of 12th 
February, 1793, was unconstitutional; but the writ was quashed 
by the court, which uses this strong language: “ The coun- 
sel for the plaintiff in error contends, the mode of making the 
claim and delivering up the fugitive, is a subject exclusively of 
state regulation, with which Congress has no right to interfere; 
and upon this view the constitutionality of the law of this state 
is sought to be sustained. I apprehend it can be defended upon 
no other ground than the one taken; for if the power of the 
state to legislate on this subject is only concurrent with Con- 
gress, after the exercise of it by that body, in enacting the law 
of 1793, it would be incompetent for the state authorities to act 
in the matter. That law must be paramount from necessity, to 
avoid the confusion of adverse and conflicting legislation. So 
far as the states are concerned, the power, when thus exer- 
cised, is exhausted ; and though they might have desired a dif- 
ferent legislation on the subject, they cannot amend, qualify, or 
in any manner alter it.” And again, “ Whether the power of 
Congress is exclusive, or concurrent with the state’s, it is unim- 
portant to examine, as we have already seen when Congress 
acts upon the subject, it becomes entire and exclusive. When 
the law thus passed exists, the concurrent power of the states 
is suspended, and for the time is as inoperative as if it had never 
existed.’””* 


* It will be observed that in this case the question discussed by Judge Nelson 
was, whether the States, or Congress were invested with the power of regulating the 
mode and manner in which the owner’s claim should be made, and the fugitive de- 
h ered up. The correctness of his conclusion is, for the present, set at rest, by that 
of the Supreme Court of the United States, in Prigg’s case; it was not, however, 
at the time sustained in the Court of Errors and Appeals, as we learn from a note 
of the reporter; and Chancellor Walworth’s views are far otherwise. In the 
Court of Errors, 14 Wend. 507, the decision was entirely on a matter of pleading, 
and we learn from the note referred to, that the judgment of the Supreme Court 
was affirmed solely on the ground, that the plaintiff had by his pleas admitted that 
he was the slave of the defendant, and had escaped from her service ; and that the 
court expressly declined to pass upon the constitutionality of the law of Congress 
and the statute of the state. The opinion of Chancellor Walworth controverts in 
the strongest terms that delivered by Judge Nelson. The Chancellor says, “ I am 
one of those who believe, that the state legislatures had general powers to 
pass laws on all subjects, except those in which they were restricted by the consti- 
tution of the United States, or their own local constitutions, and that Congress had 
no power to legislate on any subject, except so far as the power was delegated to it 
by the constitution of the United States. I have looked in vain among the powers 
delegated to Congress by the constitution, for any general authority to that body 
to legislate on this subject. It certainly is not contained in any express grant of 


VOL. VI.—23 
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In Prigg v. Pennsylvania,* the question, decided by a very 
much divided court, was, that the statute of Pennsylvania,t 
providing that “if any person or persons shall from and after 
the passing of the act by force and violence, take and carry 
away, or cause to be taken or carried away, and shall by fraud 
or false pretence seduce, or cause to be seduced, or shall at- 
tempt so to take, carry away, or seduce any negro or mulatto 
from any part of that commonwealth, with a design or inten- 
tion of selling or disposing of, or of causing to be sold, or of 
keeping and detaining, or of causing to be kept and detained, 
such negro or mulatto as a slave or servant for life, or for any 
time whatsoever, every such person or persons, his or their 
aiders or abettors, shall, on conviction thereof, be deemed guil- 
ty of a felony, &c. ;” and proceeding to declare a penalty, (a 
statute ostensibly interfering with the constitutional right of the 
master to remove his slave,) was unconstitutional and void. 

And in the City of New York v. Miln,{ the only other case 
cited by Judge Edmonds, the point discussed was totally un- 
connected with fugitive slaves; the question being, whether an 
act of the legislature of New York, providing that the master 
of every vessel arriving in that port, from any ports other than 
those of New York, should make a certain report relative to 
the names, ages, and places of abode, of his passengers, and 
whether any of them had been previously landed, with a view 
to proceed to New York, was constitutional; and the decision, 
that such an act was constitutional, not interfering with, al- 
though relating to the same subject matter as the acts of Congress 
of 1799 and 1818, concerning passengers. 

These are all the cases cited by Judge Edmonds; we have 
given the points decided in each. ‘They certainly do not war- 
rant the conclusion to which he has arrived, in the case of Kirk; 
that no state law, passed for any other than a police purpose, 
the effect of which may be to restore the slave to the possession 
of his master, is constitutional. 


power, and it does not appear to be embraced in the general grant of incidental 
powers contained in the last clause of the constitution, relative to the powers of 
Congress.” * 16 Peters, 539. 

¢ 9th vol. Smith’s Laws of Pennsylvania, 95. + 11 Peters, 102. 
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It seems to us a little singular, that in examining the last 
case, the learned judge was not struck with the applicability to 
the question before him, of such reasoning as this, cited with 
approbation by the Supreme Court. 

“Ifa state, in passing laws on a subject acknowledged to be 
within its control, and with a view to those subjects, shall adopt 
a measure of the same character with one which Congress 
may adopt, it does not derive its authority from the particular 
power which has been granted, but from some other which re- 
mains with the state, and may be executed by the same means. 
All experience shows that the same measure, or measures 
scarcely distinguishable from each other, may flow from distinct 
powers ; but this does not prove that the powers are identical. 
Although the means used in their execution may sometimes 
approach each other, so nearly as to be confounded, there are 
other situations in which they are sufficiently distinct to estab- 
lish their individuality.”* “ Since, however, in regulating their 
own purely internal affairs, whether of trading or of police, the 
states may sometimes enact laws the validity of which de- 
pends on their interfering with and being contrary to an act of 
Congress, passed in pursuance of the constitution; the court 
will inquire whether there was such collision.”’+ 

Commenting on the above, the Supreme Court say, in City 
of New York v. Miln,} “From this it appears, that whilst a state 
is acting within the scope of its power as to the end to be at- 
tained, it may use whatsoever means being appropriate to that 
end, it may think fit; although they may be the same, or 
so nearly the same, as scarcely to be distinguishable from those 
adopted by Congress acting under a different power; subject 
only to this limitation, that in the event of collision, the law of 
the state must yield to the law of Congress.” On the assump- 
tion that the subject of the statute is to protect the trading in- 
terests or police regulations of New York, such language as 
this requires no comment. It may be asked for what purpose 
was the statute passed? A large, probably the greater portion 
of the coasting trade of New York is with the slave-holding 


* Gibbons v. Ogden, 9 Wheat, 204. t Id. 209. + 11 Peters, 137. 
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states; in many of those states heavy penalties have been an- 
nexed to yielding aid or assistance to fugitive slaves. Cases 
are of constant occurrence where the slave secretes himself, as 
happened in this very instance, on board of a coasting vessel, 
trusting to escape detection, amidst the bustle and confusion of 
the voyage. If he succeeds in reaching a state in which no 
such law as this* exists, he escapes, and the captain is liable for 
the penalty; and even should the captain, discovering him imme- 
diately on sailing, return and deliver him up, he by so doing, if 
insured, forfeits his policy—in either case the trade of New 
York suffers. That this statute was enacted to obviate the 
difficulties arising from such cases as these, and to protect the 
interests of a great commercial city, is evident. For nearly 
thirty years it has been in operation, uncomplained of by any 
party. It has been reserved for this unfortunate mistake, in the 
application of the case of Prigg v. the Commonwealth of Penn- 
sylvania, to destroy its eflicacy and open the door to much 
contention and ill-will. Whether, in any case which may arise 
hereafter, the magistrates in New York will feel precluded 
from acting, by this decision of Judge Edmonds, we cannot 
tell; but of this we feel assured, that should such a question as 
this present itself to the Supreme Court of the United States, 
we are not warranted in concluding, from the decision in 
Prigg’s case, that they would sustain Judge Edmonds’ views. 
In Prigg’s case a majority of the Supreme Court certainly 
did decide, as far as any court can be said to decide a question 
not directly before them, that “ the legislation of Congress, 
upon the subject of the recapture of fugitive slaves by their 
owners, supersedes all state legislation upon the same subject; 
and by necessary implication prohibits it.” And this was ex- 
pressly held to apply to state legislation in aid of as well as in 
opposition to the act of Congress. A doctrine most strenu- 
ously opposed by four of the nine Judges on that bench—Chief 
Justice Taney, and Justices Thompson, Baldwin and Daniel. 
Chief Justice Taney,} premising that he conceived the law 
of Pennsylvania unconstitutional and void, and that he agreed 


* 15 Sec. 1 Rev. Stat. 659, + Prigg’s case, 16 Peters, 626. 
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to all that had been said, as to the rights of the master to ar- 
rest and carry away his slave without any certificate or war- 
rant; that Congress had a right to protect the citizens of the 
slave-holding states, in the enjoyment of their rights; that the 
act of February 12, 1798, was a constitutional exercise of this 
power ; and that every state law which required the master, 
against his consent, to go before any state tribunal or officer, 
before he could take possession @f his property, or which au- 
thorizes a state officer to interfere, when he is peaceably re- 
moving it from the state, is unconstitutional and void ; goes on 
to say: “ But as I understand the opinion of the court, it goes 
further, and decides that the power to provide a remedy for 
this right is vested exclusively in Congress; and that all laws 
_upon the subject passed by a state, since the adoption of the 
constitution of the United States, are null and void; even al- 
though they were intended in good faith, to protect the owner 
in the exercise of his rights of property, and do not conflict in 
any degree with the act of Congress. 

“JT do not consider this question as necessarily involved in the 
case before us; for the law of Pennsylvania, under which the 
plaintiff in error was prosecuted, is clearly in conflict with the 
constitution of the United States, as well as with the law of 
1793. But as the question is discussed in the opinion of the 
court, and as I do not assent either to the doctrine or to the 
reasoning by which it is maintained, I proceed to state very 
briefly my objections. 

“The opinion of the court maintains that the power over 
this subject is so exclusively vested in Congress, that no state, 
since the adoption of the constitution, can pass any law in re- 
lation to it. In other words, according to the opinion just de- 
livered, the state authorities are prohibited from interfering for 
the purpose of protecting the right of the master, and aiding 
him in the recovery of his property. I think the states are 
not prohibited; and that, on the contrary, it is enjoined upon 
them as a duty to protect and support him, when he is endea- 
vouring to obtain possession of his property, found within their 
respective territories.” 

And this view is strongly sustained by Judges Thompson 
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and Daniel, in their opinions expressed at the same time, and 
by Judge Baldwin’s brief and positive dissent from the reason- 
ing of the majority. Judge M‘Lean agrees in the general 
principle laid down by Judges Story and Wayne, speaking for 
themselves, and Judges Catron and M‘Kinley; yet strange to 
say, dissents from the whole court; holding, in opposition to the 
eight other Judges, that the statute of Pennsylvania was con- 
stitutional. How far an opinign of a bare majority of the Su- 
preme Court, upon a point not before them at the time, will be 
held to govern any future case which may arise, will depend en- 
tirely upon the weight which the court may then attach to the 
reasoning of the several opinions. To our minds, those of the four 
dissenting Judges are much the most conclusive ; and we feel 
satisfied that when a case is presented to the Supreme Court, in 
which the constitutionality of a state statute is questioned, be- 
cause that statute was passed for the purpose of sustaining and 
carrying out the constitutional provision, and the act of Con- 
gress in regard to fugitive slaves, the unanswerable reasoning 
of those dissenting Judges will have its full weight. And so 
much the stronger will be the force of that reasoning, if the 
question should arise upon a state provision not enacted with 
any such view; but the indirect effect of which is to main- 
tain harmony among the states, and aid the constitution and 
laws of the land. 


WOODWORTH v. HALL, rr at. WOODWORTH v. STONE. 


Circuit Court of the United States for the District of Massachu- 
sells, September, 1846. 


(1.) The chief clerk in the Patent Office, although he has not been specially ap- 
pointed acting commissioner, by the president, during the absence of the commis- 
sioner himself, may legally sign a patent, under the provisions of the second section 
of the patent law of July 4, 1836. 

(2.) The word “ vacancy” used in that act is meant to cover an actual vacancy, 
arising from the absence of the commissioner from the seat of government, for any 
necessary cause, as well as in consequence of his death or resignation. 


(3.) Whether, where the officer himself is not a party, the proceedings being be- 
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tween third persons, it is competent to inquire if the acting commissioner, who 
signed the patent, was acting by authority of the president. Quere. 

(4.) It is not necessary, where a clerical mistake has been made in a material 
matter, and corrected by the commissioner, that he should re-seal or re-sign the pa- 
tent, he being the officer who did both acts originally. 

(5.) The secretary of state must sanction such alteration, but parole evidence of 
his sanction may be given, if it does not appear upon the letters patent. 

(6.) Whether a patent so amended could operate, except as from the time of 
the amendment. Quere. 

(7.) Whether the commissioner has power to consolidate several terms of four- 
teen, seven, and seven years, into one of twenty-eight years. Quere. 

(8.) An injunction will be dissolved where a doubt exists as to the originality, 
or usefulness of a patent, or where the pat@ntee has made an error in his specifica- 
tions, but not where the objection is to the acts of public officers, or on a mere 
tecunical ground. 


In these cases injunctions had been granted. A motion was 
made in May term, 1846, to dissolve the injunction in the first 
named case, and at the same time an opinion was delivered, 
retaining the injunction as to one of the defendants, but dissolv- 
ing it as to the other. 

The principal objections urged against the validity of Wood- 
worth’s patent were; that it was signed by the acting com- 
missioner, instead of the commissioner of patents; and that 
the patent had been altered at the patent office since it origi- 
nally issued. ‘ 

A motion to dissolve both injunctions was subsequently made 
at an adjourned session of the same term, held at Boston, Sep- 
tember, 1846, on the same grounds as before, accompanied by 
new evidence, to show that Mr. Sylvester, the acting commis- 
sioner at the time of signing this patent, was not acting under 
any appointment made by virtue of the eighth section of the 
act of Congress, of May 8th, 1792; but, being chief clerk in 
the patent office at the time, claimed to be authorized to sign, 
in the necessary absence of the commissioner, under the second 
section of the act of July 4, 1836, establishing the patent office. 
Further proof was also given to show that there wasa mistake 
in the patent itself, as well as in the record and copy, as to the 
time it was intended to run—the proof at the first hearing ex- 
tending only to the copy. In answer to this,it was shown that 
the secretary of state subsequently expressed in writing his 
sanction to the correction of the mistake, though he had not 
been consulted at the time it was made. 
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Mr. Gites, for the motion. Mr. Curtis, contra. 


Woopeuvry, J.—It is not necessary to go into many of the 
facts and principles considered in the former motion on this 
subject, and then disposed of ;—but the new and material facts 
since obtained are to be examined, so far as they may weigh 
upon the objections, and affect the principles before settled. 

The first inquiry now is, whether the chief clerk in the Pa- 
tent Office, not in truth having been specially appointed to be 
acting commissioner by the president, in the absence of the 
commissioner himself, could legally sign this patent, under the 
general provision in the second section of the patent law of 
A. D. 1836. The words of that section, as bearing on this ques- 
tion, are—* The chief clerk, in all cases, during the necessary 
absence of the commissioner, or when the said principal office 
shall become vacant, shall have the charge and custody of the 
seal, and of the records, books, papers, machines, models, and 
all other things belonging to the said office, and shall perform 
the duties of commissioner during such vacancy.” 

It is contended by the defendant that this clause empowers 
the chief clerk to act as commissipner only when his office is 
technically, entirely, or de jure vacant; and not when he is 
merely absent from sickness, or other necessary cause, consti- 
tuting a de facto vacancy only, or a want of the commissioner 
present to discharge the duties arising from such cause. It is 
certain that the words here used, looking no farther, appear to 
countenance the more narrow and limited view of the word 
“ vacancy ;” but if we look to the object of the clause —to other 
sections of this and the succeeding patent act—to the cotem- 
poraneous construction placed upon it—to the long acquies- 
cence under that construction, and the great public as well as 
private interests which have grown up in conformity to it 
within the last ten years, a broader meaning to the term seems 
fortified by the whole spirit of the act, and by the analogies of 
the case. 

It is proved as a fact that the chief clerk, since July, 1836, 
has been accustomed to perform, under this section, all the du- 
ties of commissioner during his necessary absence, and without 
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any new special authority being obtained from the president, 
under the law of 1792. It has been uniform in the office to 
consider the word “ vacancy” here as meant to cover an ac- 
tual, or de facto vacancy, by a necessary absence from the 
city; and the act has been construed so as to include as a va- 
cancy, for this purpose and object, the want of the commis- 
sioner at the seat of government to discharge his official duties, 
arising from any necessary cause, rather than the want of him, 
merely in consequence of his death or resignation. 

It is conceded, also, that many patents during that period 
have been signed, and records certified, by the chief clerk as 
acting commissioner, under the second section of the patent 
law, and which must become invalid if this one be so pro- 
nounced for that cause. 

It is further apparent, from the fourth section of the same 
law, that, unless this broad construction be correct, the chief 
clerk is not empowered to certify copies of the original records 
and papers, in the necessary absence of the commissioner, 
however urgent may be the necessity for them, in the protec- 
tion of public or private rights. But, by a subsequent act, pas- 
sed March 8d, 1837, section .2, the chief clerk is clearly and 
expressly empowered, in the absence of the commissioner, to 
give copies of former records supplied where formerly burned. 
And here it would follow, if necessary absence in the first law 
is not covered by the term “ vacancy,” he is not authorized to 
give copies of original records in the absence of the commis- 
sioner, though he may of records burnt, and supplied again 
afterwards. This would be a distinction most groundless, and 
hardly presumable to have been intended. It would likewise 
follow, that in the absence of the commissioner, the chief clerk 
was to have charge of the seal and records, but could not use 
them for some of the most common and necessary and urgent 
business connected with them. 

Furthermore, he is placed under oath, and also under bonds, 
so as to secure the community when he does act; and is, in- 
deed, more safe for the public than a temporary commissioner 
selected by the president, as such a one may be under no 
bonds, whatever ;—yet, though under this security, a construc- 
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tion is urged that he has not been trusted by Congress to act 
in the very cases where a person is trusted by them to act, 
without security, if selected by the president. And this is the 
reasoning, too, though he is selected to be chief clerk, render- 
ing him eligible to perform these duties, virtually by the presi- 
dent, in all cases, and often by his express wish. Nor is it any 
stretch of confidence, extraordinary or unnecessary, for Con- 
gress to confer on a clerk, by an act, such a power as the 
signing of a patent. It is done clearly and expressly, and is 
conceded to be properly done when the commissioner dies or 
resigns, and a technical vacancy exists; and in case of his ab- 
sence it is done, not for personal favour, but for public conve- 
nience: so that persons are not to be delayed in getting patents 
till a successor be appointed, and arrive, perhaps, from some 
remote place. So it is conceded to have been done for more 
than half a century, by a clear grant to the president from Con- 
gress, by the eighth section of the act of 8th May, 1792. The 
danger from the broad construction here, is then no greater 
than from other powers, admitted already to exist in other 
ways, in relation to this same subject. But to guard against 
long absences, without a regular and more responsible head to 
a department or Bureau, it is wisely provided, by the act of 
13th February, 1793, that the temporary appointment by the 
president shall not continue over six months at one time, be- 
cause a regular successor could in that time be procured, and 
the sanction of the senate should be asked for filling the office 
during a longer time; and by the section now under conside- 
ration it is contemplated that the temporary head of the Bureau 
shall act only during the “ absence” of the commissioner which 
is necessary,” or a vacancy happening in any way; both of 
which are, of course, likely in all cases not to last longer than 
six months, in an age when such offices are so much sought 
after as in this. 

Again, in respect to the meaning of the word “ vacancy,” as 
used in like cases, it is obvious that the act of 13th February, 
1793, looked to it as covering absence and sickness, as well as 
death or resignation of the regular incumbent, because it speaks 
of a “ vacancy” when referring to the former act, and a tem- 
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porary appointment for only six months under it, and when that 
previous act authorized such appointment as much in case of 
absence and sickness as of death. All of them, then, seem to 
be covered by the reference, as each constituting a “ vacancy” 
—de facto, to be sure, in case of absence and sickness, but still 
referred to under the generic term of a “ vacancy.” 

There is another circumstance of some importance, not yet 
noticed, bearing on this question. It is well known to all who 
have been familiar with the departments and Bureaus at Wash- 
ington, that the delay and inconvenience to the public in ob- 
taining temporary appointments from the president, if absent 
far from the seat of government, as he sometimes is, when the 
head of a department or Bureau, by sickness or accident, is 
obliged to be absent from his office, has led sometimes to com- 
plaints of a suspension or delay of business of an important 
character ; and it has been contemplated, either by a general 
law, or as the department and Bureaus become from time to 
time re-organized, to provide that the chief clerks in each 
should temporarily exercise the duties of the heads thereof, 
while they were necessarily absent. It is obvious that the 
public would often be much benefited by such a provision, in 
cases like the president’s being away, so that he could not at 
ounce make a temporary appointment ; and it is equally obvious 
that the public can never suffer by such an appointment, by 
operation of law, more than it does now, when made by the 
president, if not away; nor would sucha general provision be 
either novel or dangerous, considering that in the case of most 
ministerial offices under the government, such as collectors of 
the customs and marshals, their deputies, appointed by them- 
selves, can now act for them in their absence, and do constant- 
ly perform most important duties at such times. 

Hence, when the Land-Office was re-organized, 4th July, 
1836, the same day the bill passed re-organizing the Patent- 
Office, containing the provisions now under consideration, 
clauses were inserted in both bills with a view to confer such 
a power or appointment on the chief clerks in both Bureaus. 
The clause in respect to the Patent-Office I have already quot- 
ed, and have been examining its spirit, and other analogies, in 
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order to see if the broad one covering the present case is not 
the proper construction of its language and intent. The other 
clause, in respect to the Land-Office, is on the same subject; 
but, by a different arrangement of the sentence, is too clear to 
admit of any different construction from that I have applied to 
the Patent-Office. In the last, the language is—* And in case 
of vacancy in the office of the commissioner of the General 
Land-Office, or of the absence or sickness of the commissioner, 
the duties of said office shall devolve upon, and be performed, 
ad interim, by the clerk of the public lands.” 

This clerk of the public lands was the chief clerk in the 
office. 

Undoubtedly the object to be attained was alike in both; the 
inconvenience to be remedied was the same; the risks similar ; 
and it was probably only by inadvertence that less precise 
language was employed in the patent act than in the act as to 
the Land-Office. 

It is a sound rule, in the construction of statutes generally, 
that “ everything which is within the intent of the makers of 
the act, although it be not within the letter, is as much within 
the act as if it were within the letter and intent also.” 4 Paige, 
Ch. 252, in Walker v. Devereux, cites 1 Plowd. 366 Dwarris 
on Stats., 691. It is conceded, however, that the intent must 
be ascertained by the words that are used, coupled with the 
mischief to be remedied. But it is a mistake to argue that be- 
cause ministerial officers can do only what they are specially 
empowered, (7 Mass. R., 281—3,) they cannot do what, ona 
fair and liberal, and useful construction of the words used by 
Congress, they are specially empowered to do. The intent of 
an act of Congress, as to such offices, is to be gathered from 
the whole spirit, no less than the letter of the act, as much as 
it is in other cases. 

In both of the provisions we have just been ccnsidering, the 
intention of Congress seeming to have been the same, the ac- 
tion of the chief clerks, or heads of their respective Bureaus, 
in their absence, is not an action without pretence of justifica- 
tion by any express act of Congress, without countenance of 
any law, and a mere usurpation, as it would be, if done under 
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an idea that they can so act, and transcend limited powers by 
mere construction, as being clerks, and their superiors absent ; 
or as being more convenient, at times, to the public. 

But they equally rely here, and for ten years have relied, on 
explicit and special provisions by Congress to authorize their 
action in both cases; both provisions being made at the same 
time, and with a like view, though one uses language not 
susceptible of a modified or different construction, while the 
other does not; but language which, at the same time, will 
fairly bear a construction in conformity with the spirit of the 
law, and similar to that which must confessedly be put on the 
other act. 

Besides this reasoning and these analogies on the present 
question, the*conclusions which I have formed in favour of the 
validity of these letters patent, under this objection, are strength- 
ened by some other considerations. 

Here a patent is offered in evidence, valid on its face, and 
objected to only by matter dehors, that the acting commissioner 
who signs it was not in fact one so acting by appointment of 
the president. If he had been, it is conceded, the patent is 
valid ; and this was virtually decided by the Supre:me Court in 
4 Howard, 663, Wilson v. Rosseau, et als., where this very 
patent, signed by Mr. Sylvester as acting commissioner, was 
objected to and upheld. No proof was offered there that he had, 
or had not, received any such appointment; but, in such cases, 
it being legal to have an acting commissioner, it was presumed 
he was duly appointed so, and his acts therefore valid. So, in 
this case, such a presumption would be enough, provided it be 
not competent to go further, with evidence on the subject, in a 
proceeding between third persons ; the power of the officer him- 
self not being put directly in issue in a proceeding where he is 
a party. That a person is an acting officer is enough in most 
cases, even in that of murder, see the cases collected at the 
last session of this term, in the case of the United States v. 
Peterson, et ai. 

For like reasons, probably, Justice Story, in this case, when 
the injunction was granted, intimated that the patent must be 
bad on its face in order to sustain an objection here about the 
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officer, and Judge Kane countenances to some extent the same 
idea in his opinion in Smith, et ad., v. Mercer, et al., connected 
with this same patent, August, 1846, Penn. D. Ct. 

These reasons and opinions make it very questionable whe- 
ther the evidence is competent, or admissible at all in this action, 
that the acting appointment of the chief clerk was not made by 
the president himself; and if it is not, the patent on its face, as 
in the 4th of Howard, must be deemed valid. 

I should, however, do injustice to the intrinsic difficulties of 
this question, and the different reasonings and analogies which 
have been and may be fairly brought to bear on it, were I not 
to add that some doubt remains in respect to the results I have 
reached—though the inclination of my mind is henenenen 4 to 
sustain the validity of the letters. 

The second objection to the patent, on account of its altera- 
tion, has been fully considered before, on some different facts, 
when the motion to dissolve one of the injunctions was made, 
last spring. The correction of a mistake, though committed 
clerically, yet as here in a matter material, was then supposed 
not to be valid, though made by the commissioner, unless ap- 
proved by the Secretary of State. It was not thought neces- 
sary by me that the patent, after such a correction, should be 
re-sealed or re-signed by the commissioner, he being the officer 
who did both acts originally. But, as the Secretary of State 
must by law sign it, as well as the commissioner, should the 
patent be altered after he signs it, he must, by analogy, be 
made aware of any such subsequent alteration, and sanction it, 
before his signature can be regarded as verifying the amended 
patent. 

No evidence was produced before of his knowledge, and his 
sanction of this change; but such evidence is now offered, and 
is probably sufficient, without any entry of the same on the 
letters patent themselves. That would certainly be a conve- 
nient mode of perpetuating the evidence of his sanction; but, 
no law requiring it, the principle seems to demand nothing be- 
yond his assent to the correction or ratification of it; both of 
which exist here in writing. 

Independent of form, it is in substance very seldom that he 

















CIRCUIT COURT OF THE UNITED STATES. 187 


interferes at all with the issue or correction of patents; but the 
commissioner practically discharges all such duties. 

There is still another question connected with this point 
which might arise, but has not been now pressed. It is whe- 
ther a patent so amended could operate, except as from the time 
of the amendment; and, if not so, then those letters, being al- 
tered since the bill was filed, cannot avail the plaintiff in sup- 
port of it. 

Where new matter was inserted not originally contemplated, 
or corrections made not clerically, it is questionable whether 
they could relate back to the date of the letters patent; but 
here it seems they ought to, as much as any like clerical 
amendments of declarations, or pleas, or judgments, under the 
statutes of Jeofails. 

A different conclusion might be formed, on a fuller exami- 
nation of the subject, as to third persons who had acquired 
rights as the patent stood before it was corrected. Unless by 
its being in a mistaken form as to length of time, the new pa- 
tent must be considered void ; and the surrender of the former 
patents for twenty-eight years, on which it was to be founded, 
would be considered void, also, till a new patent in proper form 
issued, instead of the old ones. 

I merely glance, however, at these last considerations, with- 
out deciding on what has not been presented nor argued, and 
without going into the subject of the amendments that might 
then become necessary in the bill. 

There has a third question been suggested, but not argued, 
as not being included in the notice of the motion, and will, 
therefore, not be examined at this time. It is the power of the 
commissioner to consolidate all the terms of fourteen, seven, 
and seven years, into one patent for twenty-eight years. I 
shall merely say, that in the case of 4 Howard, before referred 
to, this patent thus consolidated, was upheld; though it does 
not appear that this objection was taken and discussed by coun- 
sel or the court, though the counsel were numerous, and very 
astute to raise all objections appearing plausible. 

The point may still be found a tenable one; but, if so, a like 
conclusion may follow as in the other case just referred to— 
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that if such renewal is void, the surrender of the former patents 
is likewise void, and recoveries can be had on them as if never 
attempted to be consolidated. 

Finally, it is contended that if any doubt exists as to the va- 
lidity of a patent, as some assuredly does here, as before stated, 
the injunction should be dissolved. This may, with some 
qualifications as to other matters connected with the subject, 
be true in granting an injunction, as laid down in 4 Wash. C. 
C. 534, if the doubt relate to the merits—that is, the originality 
or usefulness of a patent, or a patentee’s own error in his spe- 
cification. But, when the objection relates to the technical 
form or signature of papers connected with the letters, and the 
doubts arise from acts of public officers, and not any neglect 
or wrong of the patentee, the position seems to me not sound. 
More especially should an injunction, once granted, not be dis- 
turbed for such doubts, when, as in this case, the term for trial 
of the merits is near; and the allowing such doubts to prevail, 
even to the extent of dissolving an injunction, might not mere- 
ly affect the present patent and present parties, but operate in- 
juriously on all other patents and parties where, for the last ten 
years, by a cotemporaneous and continued construction of the 
patent law, chief clerks have, under its authority, signed pat- 
ents or other important papers as acting commissioner, in the 
necessary absence of the commissioner, or made mistakes of a 
clerical character in the form of the letters. 

In my opinion, so far from its being proper under such cir- 
cumstances, to dissolve an injunction for doubts on such tech- 
nical objections, it is rather the duty of the court if, as here, 
mischievous consequences are likely to ensue to others from 
interfering, and if, as here, legislative measures have been re- 
commended by the public officers, which are pending, to reme- 
dy or obviate the possible evil from any public mistakes, not to 
dissolve an injunction already granted, unless required to do it 
by imperative principles of law, showing the letters patent to 
be clearly void. (6 Peters, 244.) 

The motion in these cases, therefore, is not granted. 
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SMITH AND SLOAT v. JAMES M. PATTON. 


Circuit Court of the United States, Eastern District of Penn- 
sylvania, in Equity. 


An injunction having issued restraining the defendant from constructing or using 
a machine, in which complainants, as joint owners, had exclusive property, and the 
defendant having simultaneously with the issuing of the injunction leased the 
machine to one of the complainants and subsequently to the assignee of that com- 
plainant’s interest, each of whom had since used it, it never having been in the 
legal possession of the defendant since he was enjoined. Held, that such act, on 
the part of the said complainant, was for all the purposes of the question an equi- 
table release, acquitting the defendaut from liability arising from the continued use 
of the machine, and that in such case an application for an attachment would be 
refused. 


The facts are fully stated in the opinion of the Court. 


Mr. G. W. Bripte, and Mr. Merepirs for complainants; 
and Mr. Marktanp for defendant. 


Kane, J.—In this case, an injunction issued on the 18th of 
August, to restrain the defendant from constructing, using or 
vending, a certain machine, in which the complainants as 
joint owners have exclusive property under letters patent. 
The machine being still in use, notwithstanding the injunction, 
an attachment was asked. The defendant resisted the ap- 
plication, and denied that the machine has been used by him 
since the injunction was awarded. The affidavits before the 
court sustained this denial of the defendant, and showed that 
on the 18th of August he leased the machine to one of the 
complainants, and subsequently to the assignee of that com- 
plainant’s interest. Each of these had since used it, but it 
had never been in the legal possession of the defendant since 
he was enjoined. 

At law, a tenant in common may release, even to the pre- 
judice of his co-tenant, if there be no fraud; and that, after 
suit brought and continuance had. And equity will not in 
general interfere to prevent it, but will leave the parties to 
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their remedy against each other. (Austin v. Hall, 13 Johns. 
286; Decker v. Livingston, 15,-482; Eisenhart v. Slaymaker, 
14 S. & R. 157.) 

As between these complainants and the defendant a release 
by one of the co-tenants of the patent right would be pleadable 
in bar. There has been no formal release here; but the act 
now complained of is, that one of the co-tenants, and the de- 
fendant might meritoriously claim of him indemnity if he were 
made answerable for the consequences of it. It is for all the 
purposes of the question an equitable release, and bears a close 
analogy to the modification of a covenant by a joint covenan- 
tee, which has been held equivalent to a release of liabilities 
under so much of the covenant as was modified, (14 Johns. 
192.) If then the act of the defendant’s assignee of the ma- 
chine is to be imputed to the defendant as an infraction of the 
complainant’s rights, the same act being that of a complainant, 
must be regarded as acquitting the defendant from liability in 
consequence. ‘The defendant therefore cannot be regarded as 
in contempt; and the application for an attachment against 
him must be refused. 


COMMONWEALTH v. THE JUDGES OF THE COURT OF COM- 
MON PLEAS. 


Supreme Court of Pennsylvania, December Term, 1846. 
(1.) The Orphans’ Court is a Court of Chancery within the sphere of its limited 
jurisdiction. 
(2.) Hence a writ of error does not lie to proceedings on a feigned issue di- 
rected by that Court to the Court of Common Pleas. 


Motion for an alternative mandamus. 
Mr. Hirst for the motion, Mr. Drayton, and Mr. T. I. 
WuartTon contra. 


In consequence of the decision of this Court, in Murphy’s 
Appeal,* that the heirs of a decedent were entitled to be heard 


*8 W. & 8. 172. 
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against the right to levy on land, descended to them from their 
ancestor, under a judgment obtained against the administrator 
for a debt due by the ancestor,—the Orphans’ Court directed 
an issue to be tried in the Common Pleas between the plain- 
tiff in the original judgment and the heirs as defendants; in 
the trial of which issue, a verdict was given for the plaintiff. 
A writ of error thereupon sued out by the defendants was 
quashed by the Supreme Court, no judgment having been en- 
tered in the Court of Common Pleas on the verdict. 

The present application was for an alternative mandamus to 
the Judges of that Court to compel the entry of a judgment. 


The authorities cited in support of the mandamus were :— 
Vanzant v. Boileau, 1 Binn. 444; Kellogg v. Krauser, 14 8S. & 
R. 137; Moore v. Allbright, 4 8. & R. 231. 

Contra. Act 16th June 1836, Purdon’s Digest, 239 ; Grier 
v. Kelley, 2 Binn. 299; Rex v. Rex, 38. & R., 539; McCoy 
v. Porter, 17S. & R. 60; Sterret’s Appeal, 2 Penn. R. 420; 
Weimer’s Appeal, 1 Wh. 104; Baker v. Williamson, 2 Barr. 
116; Miller v. Miller, 3 Binn. 30; Kuhlman v. The Comm. 5 
Binn. 24; Comm. v. Beaumont, 4 R. 366; Gest’s case, 9 S. & 
R. 17; Comm. v. The Judges, 5 W. & S. 272. 


Per Cortam. This case is virtually decided by Baker v. 
Williamson, in which it was ruled that a writ of error lies not 
in the case of an issue directed by a Court of Chancery. Our 
Orphans’ Court is essentially such in its proceedings and de- 
crees within the limited sphere of its jurisdiction. Where 
trial by jury is of right, as it is in the case of a contested will, 
and in certain money cases, the writ of error is also of right; 
not so in regard to an issue formed for the information of the 
chancellor, who may after all disregard the verdict. It would 
be not only useless but inconvenient to have the regularity of 
the trial inspected by any one else; useless, because he would 
not be bound by the writ; and inconvenient, because it would 
produce interminable delay. We are of opinion, therefore, 
that no judgment should be rendered, and that the return to 
the mandamus is sufficient. 
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HARTSHORNE v. HENDERSON. 
Philadelphia Common Pleas. 


Money, in the hands of the debtor of a decedent, is not the subject of an attach- 
ment in execution, at the suit of a creditor, on a judgment recovered against the 
administrator of such decedent. 


The opinion of the Court was delivered by Parsons J. 

In this case, a judgment was recovered by the plaintiff be- 
fore a justice of the peace; then a transcript was filed in the 
Court of Common Pleas, and an execution was issued against 
said defendant, as the administrator of John Yates, late of 
Lancaster County, deceased, with a clause of attachment to 
attach money in the hands of Matthew Newkirk, and summon 
him as a garnishee. The counsel for the garnishee have sub- 
mitted to us two questions; whether money in the hands of a 
debtor to a decedent is the subject of attachment at the suit of 
a debtor on a judgment recovered against the administrators 
of a deceased? and secondly, whether, when there are con- 
flicting claims as to the rightful person to receive such money, 
the court will adjudge it to an attaching creditor before the 
question of legal right is determined ? 

No authorities were cited on the argument, to show whether 
the principal point now before us had been determined in Penn- 
sylvania, although it was intimated by the court at the time, that 
we considered the principle settled ; that the creditor of a de- 
cedent could not, after having obtained a judgment against the 
representative of the deceased, proceed and attach debts due 
the estate which were in the legal custody of the executor or 
administrator, while the effects were being marshaled for dis- 
tribution. Since then, however, I have found cases which have 
settled principles bearing a strong analogy to the question now 
before us; and I think it will be found, in the course of these 
remarks, that the point now discussed has been definitely set- 
tled by the court of last resort in Pennsylvania. 
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In the case of Ross v. Clark, 1 Dallas, 357, it was held that 
a foreign attachment would not lie upon money in the hands 
of a prothonotary ; and why? Because it was in the custody of 
the law. In the case of Shewell v. Keene, 2 Wharton, 332, it 
was held that a legacy could not be attached in the hands of 
an executor, for a debt due by the legatee, on process of for- 
eign attachment. The language of the court seems to be very 
applicable to the present cause. “It has been decided that 
money in the hands of a prothonotary or sheriff, cannot be in- 
tercepted by a creditor of the party entitled to receive it; but 
it must be paid over to himself only.” “The case of an exec- 
utor or administrator is analogous to that of a sheriff or pro- 
thonotary. He has the funds in his hands as an officer or 
trustee authorized by law ; and if a new party were allowed to 
levy on it by attachment, there would be no end of disputes 
and law suits; and no business could be certain of ever being 
brought to a close within a reasonable time. It is of great 
importance to the interests of heirs, creditors and legatees, 
that the affairs of a decedent’s estate be kept as simple and 
distinct as possible; that its concerns be speedily closed, and 
the estate adjusted.” 

To permit the present attachment to lie, would defeat all the 
objects mentioned in the above remarks, and perhaps cause all 
the trouble and vexation indicated by the judge who delivered 
the opinion of that court. It was decided by us last winter, 
that an attachment could not be sustained, for the purpose of 
levying upon the money to be paid by the county to an indi- 
vidual for his fees as a juror in the District Court, (Simons v. 
Whartonby, 4 Pennsylvania Law Journal, 226 ;) and I think the 
principles then stated rule the present case. 

It was also held, in Arlyn v. Bollman, (1 Watts & Sergeant, 
344,) that a foreign attachment could not be sustained against a 
justice of the peace for the purpose of attaching money collect- 
ed by him on a judgment upon his docket. But I consider the 
point now before us is clearly settled in the case of M‘Coombe 
v. Dunch, executor of Hudson, 2 Dall. 78. The report of the 
case is short, but this point seems to have been brought direct- 
ly to the attention of the court. A motion was made to dis- 
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solve the attachment then issued ; first upon the ground, that a 
foreign attachment would not lie against executors; and se- 
condly, that partnership credits could not be attached to an- 
swer the separate debt of one member of the firm. And it is 
said by the reporter, that the president delivered the opinion of 
the court upon both points in favour of the surviving partner ; 
and hence the motion was granted, and the attachment was 
dissolved. This decision, I believe, has never been overruled ; 
but on the contrary, it is cited by Mr. Justice Sergeant, in his 
opinion in the case of Shewell v. Keene, with approbation ; if 
so, it seems to me conclusive of the question now before us. 
For it must be borne in mind, that the statute which gives au- 
thority to issue executions with the clause of attachment, places 
this process upon the same footing as foreign attachments. And 
if the question was new, | should be disposed to decide the law 
in the same way; for unless such was held to be the rule, in- 
finite confusion would be introduced into the settlement of the 
estates of decedents. Nor could a case be mentioned, which 
illustrates the soundness of the principle more strongly than 
the present. Letters of administration upon the effects of the 
deceased were issued in a county sixty miles distant ; a debt is 
due the estate in this city, and a creditor serves a process upon 
the administrator who happens to be in the city, and seeks to 
collect his whole debt out of a fund in the hands of a debtor 
here, when, for ought we know, the estate may be insolvent, 
and unable to pay more than fifty per cent on the dollar. Now 
no principle can be sound, which would produce such manifest 
injustice, and conflict with other lav s. 

Therefore, without using further arguments upon the question, 
we think, on principle and by authority, this attachment ought 
to be dissolved. Such being the unanimous opinion of the 
court, it is not deemed necessary to notice the second objec- 
tion raised by the answer of the garnishee. 


Mr. Krreuen for plaintiff, and Mr. C. Gitrin for defendant. 
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COMMONWEALTH v. HOOVER. 
Lancaster Quarter Sessions. 


In an indictment charging the defendant with fornication and bastardy, when the 
period of gestation proved was 313 days, the Court charged, that although this 
was an unusual period of gestation, it was not an impossible one, and that the de- 
fendant might have been the father of a child born under such circumstances. 


The facts of this case are fully stated in the charge of the 
learned Judge, (Hon. Ettis Lewis,) to the Jury :— 

Cuarce.—The defendant is indicted for fornication and 
bastardy. The prosecutrix, Catharine E. Rife, is a competent 
witness, but her credibility is for the jury. According to her 
account, the child was begotten on the 23d of March 1845. 
It was born on the 30th January 1846—a male, fine, large and 
healthy. The period of gestation was 313 days. It is con- 
ceded that the defendant had no intercourse with the mother 
after the 23d of March 1845, and that the time of delivery is 
fixed with equal certainty. A question of science has arisen 
respecting the possibility of protracted gestation. 

The usual period is nine calendar months, or from 273 to 
275 days. What has been denominated the eztreme of the 
usual period is 280 days, or ten lunar months. But whether 
any, and if any, what longer time may be allowed as possible, 
are the questions which the case presents for decision. Medi- 
cal writers of celebrity and authority, are arrayed on both 
sides of these questions; and the medical witnesses upon the 
stand are, in like manner, divided in opinion. In construing 
this evidence so far as respects the facts narrated by each, it 
is proper to consider that writers and witnesses are respective- 
ly relating only the results of their own knowledge, and when 
one states that no case of protracted gestation has fallen under 
his observation, it is but negative testimony, and cannot just- 
ly be relied upon to invalidate the affirmative evidence of others 
equally entitled to credit, who can enumerate cases of the 
kind, which they positively affirm to have come within the 
range of their practice and knowledge. 
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In the most familiar transactions of life, witnesses will differ 
in their narration of circumstances. 

In an account of a simple assault and battery, the bystanders 
frequently vary in their statement of the facts. Some narrate 
incidents which others omit. Conceding all the witnesses to 
be equally worthy of credit, the rule is, to reconcile their evi- 
dence, so that all will stand consistently together, if this be 
reasonably practicable. Some witnesses observe circumstan- 
ces which others have not seen. Negative evidence is there- 
fore deemed insufficient to outweigh affirmative statements 
from witnesses equally entitled to credit. One gentleman, in 
a long course of practice, may have failed to observe any case 
of the kind. Another, ina very brief period, may have noticed 
several. And it is reasonable to believe that where such a 
diversity of opinion exists, each will be in some measure in- 
fluenced by his own professional experience, and that this will 
also, to some extent, affect his belief in the cases reported by 
others. There are doubtless many of these cases where the 
struggle for character, and property, and the circumstances of 
the parties whose interests have been involved, have furnished 
temptations to falsify, and may have influenced the decisions 
of the tribunals. But, after making all proper allowances for 
cases of this description —the whole evidence on the question, 
when fairly considered, appears to show that cases of protract- 
ed gestation are not impossible, although their existence is 
very unusual. The heads of wheat in the same field do not 
all ripen together. The ears of corn on the same stalk do not 
all come to maturity at the same time. Even the grains of 
corn on the same ear ripen at different periods. The fruit on 
the same tree shows the like deviation,—a portion will ripen 
and fall, while other portions remain comparatively green 
upon the parent stalk. The eggs of the fowl, under process of 
incubation at the same time, are subject to the same variation. 
In quadrupeds, if the testimony of M. Tessier be believed, we 
have proof of the like irregularity. Whatever may be the 
causes operating in each case to divert nature from her ac- 
customed course, to accelerate or delay her usual progress, 
the human species, like the rest of creation, seems occasionally 
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under their influences. The developments of puberty, although 
generally shown at a certain age, are far from regular. Some 
individuals approach it earlier,—others later in life. Intellec- 
tual maturity is subject to the same irregularities. Some are 
precocious, others astonishingly tardy in arriving at the 
usual degree of discretion. The intervals between the cata- 
menial visits, although in general regular, and fixed, exhibit 
remarkable deviations. The final departure of the catamenia, 
although generally to be expected at a certain age, is as ir- 
regular as their first approach, and as subject to variation as 
were their periodical returns. A certain period of life has 
been usually assigned for the termination of a mother’s perils, 
but the instances of extensive deviations from this general rule, 
are numerous and well established. The gestation of one 
child at a time is according to the usual course of nature ; but 
the births of twins, triplets, &c., furnish indubitable proofs of 
astonishing departure from the usual course. The sensations 
of the mother, produced by the elevation of the foetus from 
the cavity of the pelvis, (called quickening,) although usually oc- 
curring at a certain period, are known to be subject to the 
like departure from the usual time. It has been said that 
human life does not generally extend beyond 70 years. But 
if this be the general rule, the departures are numerous. The 
most distinguished jurist perhaps now living in the whole world 
(Chancellor Kent,) will be 83 years old on the 31st of July 
next ; and yet, within a few days, I have been honoured by the 
receipt of a letter from him under date of the 18th inst., in 
which he states that he is stili in “ good and active health,— 
that his relish and ardour for study and legal learning con- 
tinues unabated, that he has the blessing of good eyes, and 
that he is still an observer of what passes with lively sensibili- 
ty.” This instance may serve to illustrate not only the oc- 
casional deviation from general rules respecting the duration of 
human life, but the like variation in respect to intellectual 
vigour, by which one individual attains a pre-eminence over 
the generality of mankind. All nature abounds with occasion- 
al departures from her general customs. Even the compass, 
which guides the mariner on the trackless ocean—which ena- 
VOL. v1.—26 
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bles science to fix with reasonable certainty the boundaries of 
kingdoms, and farms, and the truthfulness of which to its 
accustomed law has been perpetuated by a proverb, is subject 
to mysterious but acknowledged variations. 

From analogy, and from the statements of distinguished 
authors, and eminent witnesses, after making every allowance 
for mistakes and the operation of unfavourable influences, we 
are led to the belief, that, although nature delights in adhering 
to her general usages, she is occasionally retarded in her pro- 
gress, and otherwise coerced, by causes not always apparent, 
into extensive deviations from her accustomed path. And we 
cre induced to believe that protracted gestation for the period 
of 313 days, although unusual and improbable, is not impossible. 
The evidence to establish the existence of such a considerable 
departure from the usual period, should be clear and free from 
doubt. The witness should possess a character beyond re- 
proach, and her testimony should be consistent and uncontra- 
dicted in all material facts. If the jury are satisfied that the 
evidence for the commonwealth is of this character, the un- 
usually long period of gestation does not require them to dis- 
regard it. The law fixes no period as the ullimum tempus 
pariendi.* ‘The usual period has been stated, but longer time 
may be allowed, according to the opinions of physicians and 
the circumstances of the case. The question is, therefore, 
open for the decision of the jury. If they believe the witness, 
they may find the defendant guilty.” 

Here the court drew the attention of the jury to the promi- 
nent facts tending on the one side to impeach, and on the other 
to support, the credit of the prosecutrix ; and then left the case 


* This remark must, of course, be understood with reference to the case before 
the Court. The question was one of paternity of the child. In an indictment 
against a married woman for adultery, the 4th section of the act of 1705 seems 
to have fixed upon twelve months as the longest period. A married woman having 
a child born, in the absence of her husband, is by that act directed to be punished 
as an adulteress, unless she can prove that “ her husband has been in some of the 
Queen’s colonies or plantations in this continent, betwixt the easternmost parts 
of New England, and the southernmost parts of North Carolina, within twelve 
months next before the birth of such child.” 
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to the jury, with the direction that, if they entertained reason- 
able doubts of the defendant’s guilt he was entitled to an ac- 
quittal. 

The jury found the defendant guilty, and the usual sentence 
was passed upon him. 

Frazer and Maruior, for the commonwealth. 

Srevens, for the defendant. 





Points of Practice—District Court, €. C€. 7. 
HILL v. MINTZER. 


In this case, the narr. was filed July 1, 1845. July 9, 1845, 
a plea of misnomer in abatement was filed. Plaintiff obtained 
a rule to show cause why this plea should not be stricken off, 
it having been filed too late. 


Mr. F. C. Brewster, for the rule, contended, that the plea 
should have been filed within four days after the narr. 


Sep per Curtam. Let the rule be discharged. 


WILSON v. LEECH. 


Upon the trial of this cause, Mr. I. Norris, counsel for the 
plaintiff, offered to read the deposition of a witness taken un- 
der a rule granted for that purpose, which had not been filed 
of record in the Prothonotary’s office. Mr. F. C. Brienrtty, 
for defendant, objected, and cited, 8 8. & R. 549; 138. & R. 
329. 

The Court excluded the deposition, and said it was their 
uniform practice to do so, when the deposition had not been 
filed, and exception was taken on that ground. 
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ERFORT v. GLENAT. 


In this case the plaintiff filed a copy of an instrument of 
writing, whereby the defendant acknowledged to have received 
from the plaintiff $500, which he promised to repay after four- 
teen days’ notice. The defendant filed an affidavit of defence, ad- 
mitting that the plaintiff had demanded his money more than 
fourteen days previous to the commencement of the suit, and al- 
leging that notice in writing ought to have been given to him, 
which had not been done. Rule to show cause why judgment 
should not be entered for want of a suflicient affidavit of de- 
fence. 


Per Curiam. We think a sufficient notice was given to the 
defendant, and that written notice was unnecessary. Judg- 
ment for plaintiff. 

This judgment was afterwards affirmed by the Supreme 
Court, upon writ of error sued out by the defendant. 

F. C. Bricutty, for plaintiff. 

E. D. Incranam, for defendant. 


FORCHELMAN v. FEISTMANN auras FATMAN. 


In the Supreme Court for the Eastern District of Pennsylvania 
at Nisi Prius, October 6th, 1845. 


In this case the plaintiff filed copies of two foreign bills of 
exchange drawn by defendant by the name of Feistmann in Mu- 
nich, Bavaria, upon Messrs. Allman and Ross and Brother, in 
Augsburg, for 2015 florins, payable to the order of Marcus 
Pflaum, and by him endorsed to plaintiff. ‘The defendant filed 
an aflidavit of defence, averring that from his dealings with the 
drawees he had a right to draw on them, and that no notice 
either of non-acceptance or non-payment had been given to 
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him. Rule to show cause why, judgment should not be entered 
for want of a sufficient affidavit of defence. 


Serceant J.—Held that the affidavit was insufficient in not 
showing that notice could have been given to the defendant. 
It was easy for him, if he had been a resident of Bavaria at 
the maturity of the bills, to have stated it in his affidavit. 


Mr. Baieutcy, for plaintiff? Mr. 0. M. Patcuies for defendant. 


COMMONWEALTH vt. FITZPATRICK. 


In the Court of Oyer and Terminer, for the City and County of 
Philadelphia, April 17, 1837. 


A juror is competent unless it be found by the triers that he is not indif- 
ferent between the parties. 


Upon the trial of this indictment, charging the defendant 
with murder, John Brewer, one of the jurors, being called, and 
challenged by the Attorney General for cause, the Court ap- 
pointed two triers, who were sworn well and truly to try 
whether the juror stood indifferent between the parties to the 
issue. Having heard the witnesses, &c., the triers disagreed 
as to the indifference of the juror, the one finding that he was 
indifferent, and the other that he was not, whereupon the At- 
torney General contended that the challenge must be allowed, 
as the juror had not been found to be indifferent. 


Kiya, President, remarked, that he could not agree with 
the Attorney General, that a juror is incompetent unless he be 
found indifferent by the triers. Competency, as a juror, is a 
common law right, of which no one can be deprived unless 
by a decision that he is not indifferent between the parties. 
The juror must therefore be sworn. 

The defendant was acquitted. 











202 MONTHLY INTELLIGENCE. 


Monthly Intelligence. 


Tue Leetstature.—We observe that Mr. Haty has introduced a bill into 
the House of Representatives, providing that where executors are appointed 
by the will trustees for any purpose of the will, they may renounce as trus- 
tees, and still act as executors in the technical sense of the term. Should 
this bill become a law, it will remedy an inconvenience hitherto much felt. 

A bill has been reported from the Judiciary Committee of the House, 
making a radical change in the character and extent of the rights of 
married women over their property. It is entitled, “ An Act to secure to 
married women the use and enjoyment of their property.” It enacts, that 
whatever property, real or personal a woman may be entitled to at the time 
of her marriage, shall after that event remain in every respect her separate 
estate, and shall not be liable for the debts of the husband, nor be mortgaged 
or encumbered in any way by him without her consent in writing. Pro- 
vision is also made for her disposition of her estate by will. It also enacts 
that the wife’s separate estate thus held, shall be liable for debts contracted 
for the support and maintenance of the family, if the husband should possess 
no property which can be made available for that purpose. 

It would perhaps be at this time out of place fully to discuss the nature of 
these provisions. Our impression decidedly is, that with the humane inten- 
tion of preventing an extravagant or unkind husband from squandering his 
wife’s property, the practical effect of the proposed law will be to make it a 
means of fraud, and delay on bona fide creditors. Every lawyer in Penn- 
sylvania, we doubt not, is now convinced that the humane act of 1842, abol- 
ishing imprisonment for debt, has served rather as a screen for the fraudu- 
lent insolvent, than as a protection to the honest but unfortunate debtor. 

A provision in regard to the property of married women, similar to that 
now before our legislature was, if we mistake not, incorporated by the con- 
vention into the new constitution of New York. It remained there, however, 
but a few days, and on reconsideration was stricken out. The advocates of 
the “ rights of women,” however, not dismayed, have, we are informed, pre- 
sented a bill to the legislature of New York, at the present session, to effect 
the same purpose. 


New Publicatis.is. 


Dicest or Serect Barrisn Statutes. By Samvuet Roserts. Seconp Ept- 
TION, WirH AppITIONAL NoTres AND REFERENCES TO ENGLISH AND AME- 
RICAN Decisions DOWN TO THE Present TIME; AND ALSO THE ReEPoRT 
MADE BY THE JuDGEs oF THE Supreme Court To THE Lectstature. By 
Roeert E. Wrieur. Philadelphia, James Kay, Junior, & Brother. Pitts- 
burg, C. H. Kay, 1847. 


A new edition of “ Roberts’ Digest” has been for some time a desidera- 
tum. The number of British statutes in force in Pennsylvania, notwith- 
standing the labours of the :evisers of the civil code, is still considerable, 
and the importance of their careful preservation cannot be overrated. The 
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editor of the present volume has carefully preserved the arrangement, 
even to the paging of the original text; has added, on the authority of the 
Supreme Court several statutes which are not contained in the first edition, 
and has enriched the whole with valuable explanatory notes and references. 
The “report of the judges” is also prefixed. 


A Treatise oN THE PRincipLes or THR Law or Marine Insurances. By 
Francis Hiryarp. New Library of Law and Equity, Vol. IL. No. 1. 


The publishers of the “ New Library of Law and Equity,” have done 
great service to the profession by reprinting this standard English work on 
Marine Insurances. There are various questions connected with this sub- 
ject, which raise doubts not always to be solved by a reference, to Mr. 
Phillip’s admirable treatise. The subject of insurable interest, for instance, 
is one in which many difficulties arise from the various changing peculiari- 
ties of mercantile transactions. This matter is fully discussed by Mr. Hil- 
yard, and the latest decisions on the subject in England are carefully collect- 
ed. The first part of this work, mainly relating to this department of the 
subject, impresses us very favourably with the author’s qualifications to dis- 
cuss so important a branch of legal science; and we trust that the remain- 
der, which is to appear in the next succeeding numbers of the “ Library of 
Law and Equity,” will confirm our present opinion. 


Harrison's ANALYTICAL DIGEST OF ALL THE REPORTED CASES DETERMINED 
In THE House or Lorps, THE Severat Courts or Common Law IN 
Banc, ann av Nist Privs ann tHe Court or Bangrvuptrcy. From 
Mich. Term, 1756, to Easter Term, 1843, including also the Crown Cases 
Reserved, and a full selection of Equity Decisions; to which is added a 
Supplement continuing the work to the year 1846. Second American, 
from third London Edition. By R. Harrison, Esq., of the Middle Tem- 
ple, in five volumes. Philadelphia, Robert H. Small, Law Bookseller, 25 
Minor Street, 1846. 


In the five volumes forming the present edition of “ Harrison’s Digest,” 
are contained the accumulated gatherings of all the English courts, for a 
period little short of a century. Since the first edition issued from the 
English press, two others, within a very few years, have rapidly followed. 
From the last, which appeared in 1843, is published the second American 
edition now before us. The success of this work is the best earnest of its 
value. So long as we adhere to the good old maxim of “ stare decisis,” a 
treasury like this, embodying the substance of nearly 50,000 cases, cannot 
but prove invaluable to the practising lawyer. The fifth volume, consist- 
ing of nearly 2,000 pages, forms a supplement to the three first, (the fourth 
being occupied entirely with an index of cases,) and comprises al] the cases 
decided down to 1846. We agree with our Boston cotemporary, that “ no 
member of the profession can afford to be without it.” 


WHAT SHALL BE DONE WITH THE Practice oF THE Courts. SHALL IT BE 


Wuo.ty Rerormep? Questions AppREssED TO Lawyers. By Davip 
Duprey Fiewp. 


This is the title of a pamphlet recently published in New York, which ad- 
vocates a most sweeping change in the present system of practice, in the 
courts to be organized under the new constitution of that state. The author 
strenuously insists upon the complete abolition of the system of pleading, 
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and the necessity of giving relief, in controversies both of a legal and equi- 
table nature in the same forum, and under a similar system of procedure. 
His objections to special pleading are of the old-fashioned kind; that it is 
productive of embarrassment to suitors, over-curious in its refinements, 
and apt to sacrifice the substantial justice of the cause to technical forms, 
and yet, with singular inconsistency, he thinks that where the general issue 
is pleaded, the parties are not sufficiently informed as to the nature of the 
case they are to try, and thus injustice is often effected. These difficulties 
are all to be remedied by the simple plan of allowing each party to tell his 
own story, in his own way, unembarrassed by rules which will confine them 
to any particular point at issue, and thus he supposes that the court will be 
much better instructed as to the exact cause of difficulty, and the jury ren- 
dered able more intelligently to solve it. We are sorry to think that this 
plan, so far from having any thing in its favour, has at least all experience 
against it. That the system of pleading, particularly that in use in this 
country, which, from a variety of causes has been very much perverted from 
its original purpose, has defects, no one, it is presumed, will doubt; but we 
have only to look at the illogical and unsatisfactory mode of trying a cause 
in France, whose system the author seems to favour, to understand into 
what a bewildered labyrinth, suitors “ who tell their story in their own way” 
become involved. It is next to impossible for an indifferent person to ex- 
tract from such a mass the real points to be decided. The real difficulty, 
we think, lies in the other direction. We should follow the English ex- 
ample, and restrict the use of the general issue. Special pleading, freed from 
objections on the score of mere form, by the liberal allowance of amend- 
ment, should, we think, be favoured. No system can tend so well to ac- 
quaint the parties with the real state of the cause, and certainly none can 
be so convenient for the court and jury. 

Mr Field is also Joud in his condemnation of the whole system of a 
separate equity practice, and thinks great advantage would follow the es- 
tablishment of a tribunal in which all distinction between legal and equita- 
ble rights and remedies should be abolished, and litigation freed from the 
embarrassment of the present “ forms.” We are afraid that reformers of 
the practice, as well as of the general provisions of laws, are apt to underrate 
the importance of forms. The habits, the institutions of a people are formed ; 
their ordinary business concerns have assumed in a great degree their pre- 
sent shape, in consequence of the influence of these very forms; and had 
they nothing to recommend them but their incorporation for ages in the 
most intimate arrangements of civil life, he would be a rash legislator in- 
deed, who would, for the sake of attaining some fancied theory of perfection, 
disturb the whole machinery of a system in which the honest truth-loving 
and practical spirit of the Anglo Saxon character have been so well de- 
veloped. 





Hon. Joun Davis, LL. D., late Judge of the United States District 
Court of Massachusetts, died recently at his residence in Boston. He was 
for many years an eminent admiralty judge, and a worthy colleague of 
Judge Story, on the bench of the Circuit Court. 


IIlon. Epwarp Avery has been elected by the legislature of Ohio, Chief 
Justice of that State. 
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Digest of Cases. 


CASES DECIDED IN 1845 AND 1846 IN MASSACHUSETTS, NEW YORK, PENNSYL- 
VANIA, VIRGINIA, NORTH CAROLINA, AND SOUTH CAROLINA. 


contract.—(Continued from page 164.) 


16. If a note be taken by a seller of goods, with an agreement that he 
will endeavour to collect it or return it within two or three months; it does 
not imply he is bound to proceed to a suit ; nor is he liable as for negligence, 
even though it be shown a recovery might have been had. Martin vy. 
Pennock, 2 Barr, 376. 

17. An agreement by one of several heirs of an intestate to sell and con- 
vey all his interest in the real estate, “ Except so much of said estate as 
shall be coming to the said E., at the decease of the widow,” is to be con- 
strued to mean an agreement to sell and convey two-thirds of the interest of 
the vendor in his father’s estate. Ludwig v. Leonard, 9 W. & S. 44. 

See Actions on the Case, 3.—Actions of Assumpsit, 5.—Apprentice, 1. 
—Auctions.— Bills of Exchange, 1.—Evidence, 22.—Landlord and Ten- 
ant, 12.— Vendor and Purchaser, 7. 

Conrrisution. —See Joint Tenant and Tenant in Common. 
Conversion.—See Real and Personal Estate, 2. 
CORPORATIONS. 


1. The franchises and corporate rights of a company, and the means vested 
in them which are necessary to the existence and maintenance of the object 
for which they were created, are incapable of being granted away, and 
transferred by any act of the company itself, or by any adverse process 
against it. The Susquehanna Canal Company, v. Bonham, 9 W. & 8. 27. 

2. A rail-road corporation is not dissolved by the sale of its road. Only 
the real estate which remains in a corporation at the moment of its dissolu- 
tion reverts to the original proprietors; what has been divested out of the 
corporation by its own act, or the act of the law, does not su revert, until 
the charter of the company (if for a term of years,) would by its limitation 
have expired. State v. Rivers, 5 Ire. 297. 

3. A rail-road is not in all respects a highway publict juris, but it is the 
subject of private property, and in that character it is liable to be sold, unless 
the sale be forbidden by the legislature; not the franchise, but the land it- 
self constituting the road. Id. 

4. To make an agreement by the president of a private corporation evi- 
dence, it should be shown to be within the scope of his authority. Far- 
mers’ B. v. M‘ Kee, 2 Barr, 318. 

5. A party who, at an election for trustees of a religious corporation, has 
a minority only of the votes received by the inspectors, cannot upon a quo 
warranto information be declared elected, though it appear that a number of 
other legal votes sufficient to have made up a majority, were offered to be 
given in his favour, and were erroneously rejected. The People v. Phillips, 
1 Den. 388. 

6. Under the 12th section of the charter of the Reading Rail-road Com- 
pany, the contractors were authorized to enter and occupy, with temporary 
dwellings, stables, blacksmiths’ shops, &c., the land adjoining the line of 
road, provided no more was taken than was necessary for such purpose, 
while engaged in the performance of their contract. Lauderburn v. Duffy, 
2 Barr, 398. 

See Actions in General, 11.—Bond, 3.—Pleading, 3.— Witness, 6. 

VOL. VI.—27 
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COSTS. 


1. Costs are in the nature of penalties, and statutes granting them have 
always been strictly construed. Thompson v. Farr, 1 Rich. 4. 

2. The endorser of a writ, sued out by an inhabitant of another state, is 
not discharged from his liability for costs by the removal of the plaintiff into 
this state during the pendency of his suit, and his thenceforward continuing 
to be an inhabitant of the state. Proprietors, &c., v. Reed, 8 Met., 146. 

3. In issues where the parties are entitled as a matter of right, or when 
the court neglects to make an order regulating the costs on a feigned issue, 
the costs follow the result of the case. Todd vy. Stroud, 1 Rich. 25. 

4. When the beneficial owner of a demand is a non-resident of the state, 
and prosecutes in this court in the name of parties residing here, (in New 
York,) who are insolvent, he will be compelled to give security for costs. 
Swift v. Collins, 1 Den. 659. 

5. A plaintiff, who appealed from an award in his favour, and recovered 
more than the sum awarded to him, but less than such amount with interest 
added for the immediate time, allowed to recover full costs. Haines v. 
Moorehead, 2 Barr, 65. 

6. Although a plaintiff recover an amount below the jurisdiction of the 
court, yet if it be reduced by evidence of set-off, the plaintiff will be entitled 
to his costs. Odell y. Culbert, 9 W. &. S. 66. 

7. In ail cases in which an action is dismissed for want of jurisdiction in 
the court in which it is commenced, the defendant is entitled to a judgment 
for his costs. Hunt v. Inhab. of Hanover, 8 Met. 343. 

8. Under the revised statutes of New York, there are but two grounds 
for awarding costs against an executor or administrator. (1.) Where the 
claim has been presented, and payment has been unseasonably resisted or 
neglected; (2.) Where there has been a retusa] to refer, the claim being 
disputed. Bullock y. Bogardus, 1 Den. 276. 

Y. In a prosecution for a misdemeanor, at the instance of a voluntary pro- 
secutor, though the prosecution fails upon the ground that one of the grand 
jury was not duly qualified; there should be a judgment for costs against 
the prosecutor. St. Clair’s case, 1 Gratt. 556. 

10. Costs accrued are to be paid on appeal; the second article of section 
27, of the act of 1636, not being altered by the act of March 20, 1845. 
Merritt v. Smith, 2 Barr, 161. 

11. The lien of an attorney relates only to his costs, and not to a fee. 
Schaslock vy. Oland, 1 Rich. 207. 

12. Where a plaintiff in a judgment enters satisfaction on the record for 
the whole amount of his judgment including the costs, the officers of court 
have a right to have the entry of satisfaction vacated, so far as it covers 
their costs. Id. 

13. Where a sheriff has several executions against a defendant, and 
makes one levy (seizure) of his property, and enters the same on cach exe- 
cution, he is entitled to charge for but one levy, and not for a levy on each 
execution. Thorne v. Vaughan, 1 Rich. 18. 

14. A prothonotary is not entitled to a separate attachment fee for every 
witness whose name is inserted in the writ. Payran v. M‘ William, 9 W. 
& 8S. 154. 

See Constables, 3, 4.—Criminal Law, 7.— Error, 2.—Exrs. § Admrs., 
26.— Practice, 39.— Witness, 19. ' 


Counterreitine.—See Criminal Law, 8.—Evidence, 52. 
Country Commissioners.+—Sce Damages, 7. 


County Orricrers.—See Judgment, 2. 
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COURTS. 

1. A court in this commonwealth, has no authority to cause an entry of 
“neither party,” or in other words, that the plaintiff was nonsuited, and the 
defendant defaulted, in which case neither could have a judgment for costs, 
to be entered on its docket, on motion of the plaintiff, and on his exhibiting 
an instrument purporting to be signed by the defendant and himself, and ac- 
knowledging that the action is settled, if the defendant denies the execution 
or validity of such instrument. Coburn v. Whitley, 8 Met. 272 

2. In an action of assumpsit, for goods sold and delivered, brought in the 
county court, the damages were laid at, $200, and the evidence was the fol- 
lowing instrument: “ April 22d, 1840, received L5001b. of bacon at 6 cents, 
and 128)b. of lard; (signed) William Taber.” On the back was endorsed, 
“credit, $36 paid April 22d.” The jury found a verdict for $76,20, Held, 
that this instrument was neither a promissory note, nor a liquidated account, 
and therefore the case did not come within the provisions of the act of 1826, 
prohibiting the courts from taking jurisdiction of any sum less than $100 
due by bond, note or liquidated account. Newman v. Taber, 5 Tre. 231. 

3. And that if this were not so, yet the court could not dismiss the suit 
on motion, as the action was “ commenced” for more than $100; the defen- 
dant’s objection should have been urged by a plea in abatement. Id. 

4. All of the plaintiffs, or all of the defendants must join, on an appeal 
from an inferior court, or the appeal will be dismissed. Wilkinson vy. Gil- 
christ, 5 Ire. 228. 

5. The courts of this State, have jurisdiction of the offence of having 
false money counterfeited in the similitude of any gold or silver coin cur- 
rent by Jaw or usage, within the States, knowing the same to be false and 
counterfeit, and with intent to utter or pass the same as true. Com. v. 
Fuller, 8 Met. 313. 

6. The District Court has jurisdiction under the act of 1818 and 1830 of 
all claims for the removal of nuisances by the Board of Health, though less 
than $100. Kennedy vy. Board of Health, 2 Barr, 366. 

7. The form of the claim is regulated by the mechanic’s lien acts, in 
force before that of 1836. Id. 

8. The right to hold to bail given to one magistrate, is auxiliary to the 
proceeding before two justices. Com. v. Nathans, 2 Barr. 138. 

9. The court, refusing to compel the attorney for the commonwealth to 
join in a demurrer to evidence tendered by the defendant, is not required 
ex-officio, to direct the jury to find a special verdict. Com. v. Doss, 1 
Grat. 557. 

10. It is not the duty of a court in conducting a trial to determine ab- 
stract propositions submitted by counsel, (e. g. whether certain testimony 
which had been given, bore upon the issue, or only upon the credit of the 
witnesses,) it is enough if the court respond to all objections to testimony 
taken by either party, and give the proper instructions to the jury. The 
People vy. Cunningham, 1 Den. 524. 

11. What is the law of another State, (not contained in a statute,) is, 
like the law of foreign countries, a matter of fact to be tried by the jury, 
and cannot be determined by the couri. Moore v. Gwynn, 5 Ire. 187. 

12. Where a case arises under a statute of a sister State, the statute 
being properly authenticated urder the act of Congress, or proved under 
our act of Assembly, it is the ; ince of the court to decide both upon the 
existence of the statute, and its proper construction. Id. 

13. So where the plea of nul tiel record is pleaded, to a judgment, or 
other proceeding in a court of record in another State, from necessity the 
court, to whom it is exhibited, decides not only upon the Jegal existence of 
the supposed record, but upon its effect. Id. 

See Amendment, 2.—Arrest, 3.—Contract *14.—Costs, 7.— Evidence, 1. 
— Mandamus, 1, 2.—Practice, 9, 10, 12, 3° —Sheriff, 14. 
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Covenant.—See Vendor and Purchaser, 4. 
’ 


CRIMINAL LAW. 


1. Defendants purchased goods from the prosecutor's clerk, and gave in 
payment an instrument purporting to be a five dollar bill of the Bank of 
Tallahassee, in Florida, the blanks of which were filled up, except those 
opposite the words, “ Cashier” and ‘“ President.” In those blanks an il- 
legible scraw] was written, which, on careless inspection, might have been 
mistaken for the names of those officers. Defendants knew, before they 
passed it, that it was worthless. J/eld, that they were guilty, at eommon 
law, of cheating by a false token. State v. Stroll and Carr, 1 Rich. 244. 

2. To sustain an indictment at common law, for cheating by a false 
token, the instrument or device by which the cheat was effected, must be 
calculated to deceive the public, that is, it must be the semblance of a pub- 
lic, and not a private instrument; it must be such as affects, or may affect 
the public. Jd. 

3. It is only when the act or acts done by a person, or the omission to act 
by one who ought to act, operate to the annoyance, detriment, or disturb- 
ance of the public at large, that the offender is liable to indictment at com- 
mon law. State v. Deberry, 5 Ire. 371. 

4. A single act of drunkenness, though it be in the presence of a crowd, 
is not indictable, if the persons assembled were not thereby annoyed or dis- 
turbed. Id. 

5. It is the duty of a magistrate, before issuing a warrant on a criminal 
charge, except in cases super visum to require evidence on oath, amount- 
ing to a direct charge, or creating a strong suspicion of guilt; and an in- 
nocent person arrested on a warrant issued by a magistrate not on his own 
view, nor on any oath, would have an action against the magistrate. But 
the officer executing such warrant is justified, the subject matter being 
within the magistrate’s jurisdiction, though it does not appear upon what 
evidence it was issued. Welch v. Scott, 5 Ire. 72. 

6. A seal is indispensably necessary to a warrant, issued by a magistrate 
to arrest a defendant on a criminal charge. Id, 

7. Counsel employed by a prosecutor, acts for the attorney general; and 
in assenting to the discharge of an accused person, must be guided by his 
own judgment on the evidence of the innocence of the party, even though 
it be contrary to the oath of the client, and in such a case, he is entitled to 
compensation. Rush v. Cavanaugh, 2 Barr. 187. 

8. On the trial of an indictment on the Rev. Stat. c. 127, § 8, for having 
in possession a counterfeit bank bill with intent to pass it as true, knowing 
it to be counterfeit, evidence that the defendant had passed other counter- 
feit bills is admissible to show his knowledge that the bill mentioned in the 
indictment was counterfeit ; but his conversation respecting a bill which he 
had passed, if made after he had passed it, is not admissible to prove the 
fact that such bill was counterfeit, without the production of the bill itself. 
or proof that it is destroyed, or is in the possession or control of the defendant. 
Com. v. Bigelow, 8 Met. 235. 

9. A count in an indictment which charges two distinct offences, is bad, 
and if the defendant is found guilty on such count, he may avail himself of 
the objection by motion in arrest of judgment. State v. Howe, 1 Rich. 260. 

10. Where a person who occupies a tract of land, over which a public road 
runs, keeps up a fence across the road, though he did not originally erect it, 
he is liable to an indictment for a nuisance. State v. Hunter, 5 Tre. 369. 

11. Ifan indictment sufficiently charge any offence, though not the one 
intended, it cannot be quashed. State v. Evans, 5 Ire. 603. 
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12. An indictment for “unlawfully, wickedly and maliciously” cutting 
and destroying a quantity of standing Indian corn, cannot be supported. 
State v. Helmes, 5 Ire. 364. 

13. An indictment for malicious mischief, will only lie for the malicious 
destruction of personal property. Id. 

14. An indictment against an officer of a bank, for embezzling property 
belonging to, or deposited in the bank, must charge a specific act of fraud, 
and the defendant must be proved guilty of the specific offence charged; 
and not more than one offence can be well alleged in one count of the in- 
dictment. Com. v. Wyman, 8 Met. 247. 

15. A false bank bill is a public token, for cheating with which, an in- 
dictment will lie at common law, and it makes no difference that it pur- 
ports to be the bill ofa bank of another State or Territory. State v. Stroll 
and Carr, 1 Rich. 244. 

16. The defendant had been indicted for stealing the cow of J. G., and 
acquitted. He was again indicted for the stealing of the same cow at the 
same time and place, and of the same owner, but by the name of J. G. A., 
which was his proper name. Held, that the acquittal was no bar to the 
second indictment. State v. Risher, 1 Rich 219. 

17. The plea of autrefois acquit, under such circumstances, to be good, 
must aver that the owner of the goods was the same person, notwithstand- 
ing the variance in the surname, and that he was as well known by the one 
name as by the other, and this averment must be proved at the trial. Jd. 

18. A sentence of a convict to additional punishment, on an information 
which sets forth three previous convictions and sentences, is valid, if two 
of those sentences were valid, although one of them was erroneous aud 
had been reversed. Newton vy. Com. 8 Met. 535. 

19. Neither the Commonwealth nor the accused has a right to demur to 
the evidence in a criminal prosecution, except with the consent of the other 
party. Com. v. Doss, 1 Grat. 557. 

See Actions in general, 13.—Costs, 9.—Courts, 5, 9.— Error, 10.— 
Evidence, 6, 26, 51, 53, 54, 56, 57,—Libel, 1.— Nuisance, 4. 


DAMAGES. 


1. Where a lessee for years covenanted that the buildings which he should 
erect, should at the expiration of the term revert to the lessor, “ without 
damages of any kind, except the natural wear of the same,” and a building, 
so erected, was destroyed by means of the negligent acts of a third party ; 
held, that it was waste, for which the tenant was responsible to the lessor, 
and that the lessee or his assignee, in an action against the party guilty of 
the negligence, was therefore entitled to recover the whole value of such 
building. Cook v. C. Transportation Co., 1 Den. 91. 

2. The measure of damages against a party who has employed another to 
do certain mechanical work at a price agreed upon, and who has counter- 
manded his directions, and forbidden the further execution of the work, after 
it had been commenced, is not the whole covenant agreed to be paid, but a 
just recompense for such injury as the party employed has sustained on ac- 
count of the breach of the agreement. The party so employed has no right 
to proceed with the work after such countermand. Clark v. Mersiglia, 1 
Den. 317. 

3. Where the defendant agrees for rooms and board at a boardin® house, 
for a stated period, at a stipulated price, and leaves before the time expires, 
the rule of damages is not the price agreed to be paid, but the loss which 
the plaintiff has suffered, by the defendant’s breach of contract. Wilson v. 
Martin, 1 Den. 602; Spencer v. Halstead, \d. 606. 

4. A workman who contracts with the commonwealth for the construc- 
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tion of a piece of work upon the Pennsylvania canal, for a stipulated price, 
is liable upon an implied assumpsit, to pay the owner of the land on the line 
of the work, from whom he takes the materials used in its construction. 
May v. Kornhaus, 9 W. & 8. 121. 

5. One who contracts to do work for the commonwealth, is entitled to 
any peculiar advantage, which the law provides for the commonwealth, as 
if by its own agents it were doing the work; and, therefore, in estimating 
the damages done to the owner of the land, from which materials were 
taken, it is a legitimate inquiry, whether, upon the whole, an injury was 
done to the land of the plaintiff! Jd. 

6. A creditor of the vendor of a chattel, of which it was uncertain that 
the price was fully paid, levied and sold; profits which might have been 
made by the use of the chattel, or loss from ineapacity to employ men and 
horses, by reason of its detention, are speculative, and cannot be estimated, 
there being no other circumstances showing oppression, or calling for vin- 
dictive damages. Farmers’ B. v. M* Kee, 2 Barr, 318. 

7. Interest is not payable by county commissioners, on damages awarded 
for opening a street, until the land is entered on. Stewart v. The County, 
2 Barr, 340, 

See Bond, 1.—Constable, 1, 2.—Constitutional Law, 6.—Statutes, 2.— 
Principal and Agent, 7. 


DEBTOR AND CREDITOR. 


1. When money is lent to part of the members of a firm, who gave a 
note for it in their own names only, the lender is not a creditor of the firm, 
although the borrowers apply the money towards payment of the debts of 
the firm. Green v. Tanner, 8 Met. 411. 

2. In the distribution of an assigned estate, lien creditors are let in pro 

rata with general creditors on the personal property ; retaining their liens 
on the realty for the residue. Shunk’s Appeal, 2 Barr, 304. 
3. A judgment to cover future advances is valid, but if the creditor gives 
a statement of the amount then due, to enable the defendant to borrow from 
another, he is stopped claiming beyond thatamount. Ter Hoven vy. Kerns, 
2 Barr, 96. 

4. It seems future advances, made by the first creditor, will not be pre- 
ferred to liens attaching before such future advances are made. Per 
Kennedy J. But if there be an obligation, to make the advances, query. Id. 

5. Mere receipt of payment, for one item of an entire contract, is no 
waiver of a demand for the residue. Tompkins v. Haas, 2 Barr, 74. 

6. It seems, the mere payment to an executor, by a devisee, of the 
amount of decedent’s debts, will not discharge the land; nor will a refusal 
to accept the amount, because it was paper money, impair the rights of the 
creditor. Per Rogers J. Hunt v. Moore, 2 Barr, 105. 

7. An offer by the plaintiff in a suit, to return claims received by him to 
be collected and applied to payment of debts due him, which claims he was 
at liberty to return at any time, is sufficient to entitle him to sue, unless 
some be lost through negligence in proceeding thereon. Mullen v. Morris, 
2 Barr, 85. 

8. An auditor appointed to adjust and settle the accounts of a voluntary 
assignee, under the Act of 14th April 1836, is confined to the account be- 
tween the assignee and the cestui que trust. Third persons claiming ad- 
versel¥ cannot interfere in the settlement, but must resort to adversary pro- 
ceedings. Okie’s Appeal, 9 W. & 8. 156. 

9. The accountant may, however, if he chooses, pay over to adversary 
claimants, or claim to hold as a stakeholder for his indemnity; and if he 
does so, the propriety of it will be for the auditor to determine in the first 
instance. Id. 
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10. The fact that a firm was in debt, when the partners made a convey- 
ance of their property, is not sufficient to raise a presumption that the con- 
veyance was fraudulent. In order to avoid such conveyance, proof must be 
civen that it was made with the intention to defraud the creditors of the 
firm, or subsequent purchasers, and that the grantee had knowledge of such 
intention. Green vy. Tanner, 8 Met. 411. 

11. A bona fide purchaser from the fraudulent grantee of a debtor ac- 
quires a good title against the creditors of the original grantor. Id. 

12. A conveyance, fraudulent as to creditors, is rendered valid, by their 
receipt of a dividend under a subsequent assignment of which the considera- 
tion for the fraudulent conveyance formed part, and of which fact they 
had notice. Furness v. Ewing, 2 Barr, 479. 

13. Unless a party claim a benefit under a composition deed, he is not 
bound to notify the creditors that he holds securities of the debtor. Smith's 
Appeal, 2 Barr, 331. 

14. Parol gift of real estate, by a father to a daughter, who is put into 
possession of the property; but before she obtains a conveyance, the father 
becomes insolvent, is void as to creditors. Com. v. Ricks, 1 Grat. 416. 

15. A bond by a minor son to a father, in consideration of permission to 
leave home, and work for himself, or for his board whilst at home, and 
working on his own account, if bona fide, is neither against the policy of 
the law, nor fraudulent on creditors. Geist v. Geist, 2 Barr, 441. 

16. The practice of opening judgments on the motion of creditors is im- 
proper; an issue should be directed when the money is brought into court 
by the sheriff Per Rogers J. Id. 

17. On an appropriation of the proceeds of a sale of real estate by the 
sheriff, judgment creditors may avail themselves of a right to set aside 
a judgment given and obtained by collusion for the purpose of defrauding 
them ; but they cannot thus attack a judgment on the ground that the de- 
fendant in it was overreached or taken advantage of, by the plaintiff, with 
regard to its consideration. Dougherty’s Estate, 9 W. & S. 189. 

See Contract, 1, 16.—Decedents, 1, 2.— Evidence, 59.—Execution, 1.— 
Executors and Administrators, 9, 18.—Frauds, 1.—Infants, 1.—Jnsol- 
vents, 2.—Partnership, 3.—Sheriff, 8.—Principal and Surety, 4, 8.— 
Trust and Trustees, 6.— Witness, 15. 


DECEDENTS. 

1. Upon a scire facias against the administrator de bonis non, with the 
will annexed of a decedent, with notice to the devisees of the land to ap- 
pear and show cause why the plaintiffs should not have execution against 
the land devised to them, it is competent for such devisees to prove that, by 
an order of the Orphans’ Court, the lands of the testator were sold by the 
administrator to an amount sufficient to pay all his debts; and if this be 
established, although the plaintiff may be entitled to judgment, quod recu- 
peret, against the administrator, he cannot recover against the devisees of 
the land. Jt is the duty of the creditor in such case to look to the appro- 
priation of the proceeds of the sale of a decedent's lands made by an order 
of the Orphans’ Court. Benner y. Phillips, 9 W. & 8S. 13. 

2. Distributees of a foreign intestate, receiving assets, are responsible 
here for the debts of their intestate, to the amount of the assets received. 
Hairston v. Medley, 1 Grat. 96. 

3. Distributees receiving assets of the estate from the administrator, may 
be compelled to refund for payment of debts. the amount so received with 
interest. Cookas v. Peyton's executor. 1 Grat. 431. 

4. Judgment having been obtained, at the suit of one heir against the 
administrator, who was the only other heir, execution issued on the ances- 
tor’s land, in the hands of an alienee of the heir; it was set aside for want 
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of a judgment against the heir as such, under the 34th section of the Act of 
1834. Atherton y. Atherton, 2 Barr, 112. 

5. The creditor is not bound under this act, to elect in the first instance 
to proceed against the heirs; his proper course is to proceed to judgment 
against the representative, and then obtain judgment de terris by scire facias 
against the heirs. Id. 

6. In such a proceeding the heirs may contest the judgment on original 
grounds, or that the lien of the debt is lost. Per Gibson, C. J. Id. 

See Liens, 1.—Real and Personal Estate, 1.— Witness, 4. 

DEED. 

1. The erasure of the name of one of several obligors and substitution of 
another, avoids the instrument as to parties not consenting. Smith v. 
Weld, 2 Barr, 54. 

2. An alteration in an assignment of a certificate given by the sheriff to 
the purchaser, upon a sale of real estate, made after its execution, where the 
alteration is of a character not to change its legal effect, will not avoid the 
assignment The People v. Muzzy, 1 Den. 239. 

3. Since the revised statutes the presumption that a deed was delivered 
on the day it bears date does not prevaili n respect to deeds not acknow- 
ledged or proved, and which have no subscribing witness. Elsey v. Metcalf, 
1 Den. 32: 

4. Such presumption never obtains where the deed is proved to have 
een in the hands of the grantor at a period subsequent to its date. Id. 

5. The sending of a deed by the grantor to a stranger, or the deposite of 
it in a public office, is not a delivery to the grantee, unless it is so sent or 
deposited for his use. Id. 

6. A deed was executed and left with the magistrate before whom it was 
acknowledged, and taken away by a brother of the grantee, for him ; held, 
to be proper evidence of delivery to leave to a jury. Arrison v. Harmstead, 
2 Barr, 191. 

7. When the signer of an unacknowledged deed, and one of the subscrib- 
ing witnessess thereto, are dead, and the other subscribing witness, on 
being produced before a court of record, testifies that he has no distinct 
recollection of the matter, nor of his own hand writing, the court may ex- 
amine other persons as to the hand writing of the grantor, and, if satisfied 
of its genuineness, may admit the deed to record; and such decision can- 
not be inquired into in a collateral manner, but is conclusive on the subject, 
unless fraud was practised on the court. Thomas v. Le Baron, 8 Met. 355, 

8. A deed, under the statute of uses, can convey no title to land, unless 
a good or a valuable consideration is expressed on the face of it, or, if not 
so expressed, can be proved, aliunda. Springs v. Hanks, 5 Ire. 30. 

9. Conveyances by the common Jaw, which operated by the actual trans- 
mutation of possession, required no consideration to support them ; but those 

under the statute are void without consideration, because the statute only 
converts into a legal estate, the use which was before an equitable interest, 
and equity would enforce no use, where there was not a good or a valuable 
consideration to support it. Id. 

10. A father, by decd duly recorded, gave, granted, and released to his 
son, S. W., and his heirs, a tract of land, with the appurtenances, at his 
(the father’s) death, to have and to hold the same: held, to be a good cove- 
«Rant to stand seized to uses, and that S. W. on the death of his father, be- 
came entitled to the land. Chancellor v. Winaham, 5 Ire. 161. 

Th, Ifa deed express a money consideration, and that the covenantee is 
the son,,or be without any consideration expressed, and a good one averred 
and provéd, it may be construed as a covenant to stand seized to uses, Aliter, 
if a money.consideration alone be expressed. Id. 
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